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King HENRY the Second. 

IN the ſpring of the year eleven hundred B O 0 K 17. 
[| and fixty two, Pope Alexander landed on 
A. the coaſt of Provence. He had been dri- 

ven out of Rome by the faction of Victor, and. 

had taken refuge in Campania, under the pro- 

tection of William king of Sicily: but, all the A&.Alexand 

roads to that province being infeſted by the ſol- b 1 

diers of the oppoſite party, his friends and ad- Pagi T. iv. ſub 

herents could have no acceſs to him; which. © 8 

made him reſolve to depart from thence, and ny Sor 

go into France, where he might act as ſupreme F. iv, p. 424. 

pontiff without moleſtation. Indeed that king- £ #9 

dom had been long the ordinary refuge of popes Imperatoris 

in diſtreſs ; the — 25 of the French nation in- 50, 52,5354. 

clining their princes to abet all the enemies of . 2 

imperial power. As the paſſage was not ſafe in lars 

for Alexander by land, he went by ſea, and r 

touching at Genoa and ſome other places, ar- 

rived at Montpellier, where he propoſed to re- 


Vor, III. B ſide, 
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BOOK IL. fide, ſoon after Eaſter. But a great change 


SS - - - 


ander; and they 


———+— had been made in the difpoſitions of Louis with 


relation to him, by the arts of the queen of 


France and the earl of Champagne. Being 


related to Victor, and friends to the emperor, 
they were deſirous, if poſſible, to draw the 
king off from the 3 he had taken with Alex- 

far prevailed, that he was 
perſuaded to receive an agent from Victor, with 
an epiſtle, in which that pontiff, on the encou- 


ragement they had given, ventured to expreſs 


N confident hopes of his favor. This letter 
is dated in February; and before Eaſter Louis 
ſent the earl of Champagne his embaſſador ex- 


traordinary to the imperial court, upon a pro- 
poſal made to him, from the emperor Fre- 


derick, by the mouth of this earl, that, in or- 
der to reftore the peace of the church, they 
mould hold another council in the town of 


Avignon; where, after impartially rehearing 


the cauſe, both popes being preſent, they 
fhould either _ to acknowledge one of 
chem, and thereby end the ſchiſm, or depoſe 


. them both, and elect another. I do not be- 


Heve, that in making this offer to Louis. the 
emperor really intended to give up, or bring 
in queffion, the election of Victor: but it was 
4 tare by which he tried to induce the king of 
France to call a new council; hoping that 
Alexander would refuſe to appear before this 
aſſembly, with the fame contumacy, as he had 


| before rejected the citation to the council of 
Pavia; and that Louis would thereupon 
r wh: | | be 
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be irritated againſt him, and more favour- BOOK U. 
ably diſpoſed to liſten to the arguments in fa- * 


vour of Victor. The ſcheme was well laid 
and very {ſkillfully managed by the carl of 
Champagne. He pela ſopathetically, and 
with ſuch an air of pious zeal, the manifold 
evils which attended this ſchiſm, and how me- 
ritorious it would be to reſtore peace and _ 
to the catholick church, that with the help 

his ſiſter, whoſe charms very powerfully aided 
his eloquence, he obtained from Lows a com- 
miſſion to go to the emperor and treat on in 
matter. Alexander, at his landing, received 
intelligence from his friends of theſe tranſac- 
tions, and heard that the earl was ſet out on 
his embaſſy. His ſurprize and indignation at 
ſo ſudden a change, which was likely to prove 
of ſuch ill conſequence to him, were equally 
ſtrong. After the councils of Beauvais and 
Toulouſe, he had never entertained the leaſt 
apprehenſions, that his right to the papacy 
would again be i in France, or that 


he ſhould be in danger of finding an enemy V. auctores. 
where he expected a protector. While he was © gt — 


full of uneaſineſs and diſguſt, two eccleſiaſticks, 
of whom the higheſt in dignity was only art 
abbot, were ſent from Louis, to compliment 
him, in the name of that prince, upon his ar- 
rival in France. He received them very cold- 
ly: at which the king was fo offended, that, 
in the heat of his anger, he immediately diſ- 
. patched the biſhop of Orleans, to carry a letter 

to the carl of i in which he * 


8 


et epiſtolas. 
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that he repented his having unadviſedly ac- 
knowledged Pope Alexander and rejected Vic- 
tor. He likewiſe impowered that miniſter to 
conſent in his name to call a new council, as 
Frederick had propoſed, and gave him entire 


liberty to ſettle all points relating thereunto, 


with a general affurance of ftanding to every 
thing that he ſhould adviſe. Nothing could 
be more welcome to the earl than this letter. 
Having ſuch ample diſcretionary powers, and 
ſo convincing a proof, under the hand of the 
king, of his beginning to incline to the party of 


Victor, he ſoon agreed with the emperor, 


8 


who then was at Pavia, that he and Louis 
ſhould meet on the borders of Burgundy, at 
the town of St. Jean de Laone, between Dijon 
and Dole, as more convenient to both than 
Avignon, and ſhould bring with them to that 
meeting, the princes, the nobles, and chief ec- 
eleſiaſticks of the. empire and France, to re- 
examine the merits of the cauſe between Alex - 
ander and Victor, who ſhould both be preſent 


there and plead for themſelves. This aſſembly 


was to be held on the banks of the Saone, near 


the abovementioned town, in the year eleven 


hundred and fiſty-two. A certain number of 
the moſt approved knights and eccleſiaſticks 
were to be choſen out of both parties, to judge 
of the election; and if they gave ſentence in 
favor of Alexander, the emperor promiſed to 
throw himfelf at his feet; but, if in favor of 


Victor, the French monarch was bound, by 


the promiſe of his miniſter, to pay the ſame 


mark 
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mark of veneration to him. And, in caſe of BOOK Ii. 
a refuſal from the king to ſtand to that pro- 
miſe, the earl of Champagne pledged himſelf, 
by an oath to the emperor, that he would 
transfer his feudal homage from Louis to him, 
and hold of him all the fiefs which he then held. 
of that prince. This kind of guarrantee was 
very frequently given, by the feudatories of 
thoſe days, to the treaties of ſovereigns. But 
it is obſervable, that, in this agreement, there 
was no mention made of depoſing both the 
popes, and electing a third, which undoubted- 
iy had been thrown out with no other intention 
an to induce the king of France to hold the 
council. The earl now aſſured himſelf, that, 
as the inclinations of that prince were averted - 
from Alexander, he ſhould eaſily, by his in- 
fluence over moſt of the knights, who were 
to be affociated -in the judgment of this cauſe 
with the eccleſiaſticks, procure a, ſentence for | 
Victor. And in ſome letters which the em- V.Epiſiol.s3, 
or wrote on this ſubject, he expreſt a great 5+ ut ſupra. 
confidence, that this council would end in the 
reception of Victor: nay, in one he affirmed, 
that Louis had, by his miniſter, engaged to 
receive him. There is alſo an epiſtle from that V-Epiſtol.go. 
pontiff himſelf, dated the eighth of the kalends 
of July, by which it appears, that two agents 
were ſent by him to Louis, in the character of | 
nuncios, or legates, about this time. Alex- V. Epiſtol. 55. 
ander had therefore more reaſon to be alarmed | 
than ever before, and found it neceffary to uſe 
bis utmoſt endeavours to ſooth that King, and 
7 4 5 avs regain 


. ARAlexand. had removed in June from Montpellier to 
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BOOK U. regain his favor. He had till in the French 
——. court ſome powerful friends, particularly one 

| of the brothers of Louis, who had lately been 
tranſlated from the bifhoprick of Beauyais to 

the metropolitan ſee of Reims: yet he could 

not prevail, by any mediation, to hinder Louis 

from Keeping the promiſe he had made to a 

prince of ſuch dignity and power as the empe- 

ror, who, he knew, would not bear to be tri- 

fled with in a manner injurious to his honor, 

be He therefore ſet out, to go to the place - 
Ducheſne; et PC inted for their meetin x Alexander who 


. B 5 | F480 * 1 I 
i apes, Clermont in Auvergne, went to meet him on 


V. etiamPagi his road, at the priory of Souvigny, in the 
mt ſupra. province of Bourbon. There they conferred, 
and Louis vehemently preſſed him to go to 
the council. He pleaded apprehenſions of dan- 
ger to his perſon from the power of the empe- 
ror : nor would he be ſatisfied with any ſecu- 
rities offered by the king ; who, art laſt grow- 
ing angry, ſaid it was very ſurprizing, that 
none, who was conſcious of the juſtice of his 
cauſe, ſhould \avoid to be preſent at hearing 
the teſtimonies of his own innocence. Neyer- 
theleſs Alexander continued inflexible, * Be. 
e cauſe (ſays Baronius) it ſeemed an indigni- 
e ty, and contrary to the decrees of the faber 
$ of the church, that the moſt holy pontiff, 
“ and the ſupreme ſee, ſhould ſubmit to be 
„ judged by any human authority.” * 
| "The earl of Champagne had foreſeen, and 
counted upon this, in the plan which he had 


formed 
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formed for the ſervice of Victor. After a con- BOOK 11. 
ference of two days, Alexander would yield 


to nothing more, than to ſend ſome of his cars , 
dinals with Louis to the council, not to plead 
his cauſe, but only to declare his unqueſtionable 
right in the face of the world. There was 
much dignity in this conduct: but he run a 
great riſk, and might have been ruined by it, 
if fortune and the king of England had not 
been his friends. The latter was uſed very ill 
by the king of France in this buſineſs. He had 
agreed with that prince in acknowledging Alex- 
ander ; whoſe right had been folemnly judged, 
and . unanimouſly approved of, in a council 
held by them both: nor does it appear that the 
deſign of rejudging it now, before another coun- 
cil, had been either concerted with Henry, 
or communicated to him, except by a general 
notice, given to all the vaſſals of France, that 
ſuch a council was ſummoned. For theſe rea- 
ſons he neither intended to go himſelf thither, 
nor did he {end to it any of his barons or biſhops. 
Alexander knew this, and it greatly encouraged 
him not to comply with the defire of Louis. 
When that king arrived at Dijon, the earl of 
Champagne met him there, and informed him 
diſtinctly of what was ſtipulated in the treaty 
with the emperor. He expreſt great reſent- 
ment at the earl's having engaged him fo far 
to that prince, denying that he had given him 
any authority for it. The earl appealed to the 
biſhop of Orleans, who not daring to make a 
poſitive anſwer, he then produced to Louis his 


4 own 


Fg. 


BOOK Il. 


| ins 
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own letter. Againſt the ſtrength of this evi- 
dence the king, it ſeems, had nothing to reply: 


but, being diſtreſſed by the obſtinacy of Alex- 
ander, and yet unwilling to renounce him, (for 


the diſcourſes of that pontiff had made no little 


impreſſion upon him) he would have been glad 
to free himſelf by diſavowing his miniſter. 
This neceſſarily occaſioned a good deal of heat 


and ill temper on either ſide, which turned very 


much to Alxander's advantage: for, in pro- 
aur as Louis was diſpleaſed with the earl, 
he grew more averſe from Victor. When the 
day which had been fixed for the conference 


came, the emperor and that pontiff appeared 


upon the bridge of St. Jean de Laone, which 
was the boundary that ſeparated the Imperial 
from the French dominions; but finding neither 
Louis nor Alexander there, and underſtanding 

that the latter had reſolved not to come, they 
preſently returned to the emperor's camp, with 


bitter complaints that the king had broken his 


faith. After their departure Louis came, 
and propoſed to ſome deputies, left to confer 


with him, a prolongation of the time affigned 


V. auctores 
carat, ut ſup. 


in the convention for holding the council? be- 


cauſe the terms of the agreement made in his 
name had not been properly explained to him 
till the preceding day; and it would be indecent 


to conclude ſo haſtily an affair of ſuch moment. 


The deputies had no power to grant this pro- 
longation; but, the next moring, in the palace 
of the duke of Burgundy, where he _ 
the earl of Champagne declared to him, that, 
g | "Is 
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as the covenant made with the emperor had not BOOK IL 


been fulfilled, he thought himſelf bound, by 
the oath which he had taken, to transfer his ho- 
mage, and all the fiefs he held in France, to 
that prince : but, he had obtained from-his Im- 
perial Majeſty a delay of three weeks on theſe 
conditions, that the king ſhould engage, and 
give hoſtages to the emperor, that he would 
come on the day appointed, and bring with him 
Alexander ; and moreover, that he would hear 
the cauſe of both parties, and acquieſce in the 
judgement of thoſe good men of the empire and 
of France, to whom the decifion of it ſhould 
be referred, or elſe deliver himſelf up at Beſan- 
con a priſoner to the emperor. | 

Theſe were hard terms : but Louis was not 
in circumſtances to refuſe or diſpute them. 
For, beſides the damage he would have 
brought on himſelf and his kingdom, by loſing 
the homage and feudal territories of the earl 
of Champagne, he was afraid that the emperor 
ſhould declare war againſt him, and break in- 
to Burgundy, by a ſudden attack, which he 
was very ill able at that time to reſiſt. For he 
had brought with him many biſhops, but few 
barons or knights: whereas, all the nobility 
of the empire had attended the emperor's ſum- 
mons, and, under the name of a council, 
compoled in reality a moſt formidable army. 
The king therefore was conſtrained to yield to 
all the conditions which Frederick had preſcri- 
bed, and gave for his hoſtages the duke of Bur- 


gundy, the earl of Flanders, and the earl of 


Nez ers. 


* 


2ü⁵ͤ 
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BOOK. Nevers. He now ſeemed neceſſitated, either 


to concur with the council in acknowledg- 
ing Victor, if they ſhould decide for that 
pontiff, which appeared hardly doubtful, or 
expoſe his realm to ſuch calamities as might 
even intimidate the zeal of a bigot. But, be- 
fore the time came for his meeting the emperor 
and holding the council, a letter from Alex- 
ander revived his ſpirits. That pontiff, whom 
he had ee of the — Ne __ made, os 
the obligation he was under of bringing him 
to 8 at the end of three weeks, im- 
mediately applied to the archbiſhop, of York 
and the two Norman biſhops of Lifieux and 
Evreux, whom Henry had ſent to attend him, 


Vi. Ducheſne and beſought them to employ all their credit 


tom. iv. 


epiſt. 50. 


with that prince, in his behalf, at this crifis. 
No peace being yet made, and the behavior 


of Louis having been for ſome. months 57 


unfriendly towards him, Henry had not diſ- 
banded his army. Alexander implored him to 
advance with that army, as faſt as he could, 
towards Dijon, and by a timely aſſiſtance de- 
liver his liege lord, and the pope he had ac- 
knowledged, from being oppreſt by the force 


of the emperor. Inſtead of liſtening to the 


voice of reſentment, which might have perſua- 
ded him to leave the king of France under the 
difficulties he had brought on himſelf, by act- 
ing {ſeparately from him, and againſt his 
opinion, he gladly embraced the occaſion of 
ferving that monarch and recovering his affec- 
tion, while, at the ſame time, he laid the 

-  bighcſt 
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hight obligation imaginable upon Alexander, BOOK Hl. 
whoſe cauſe he had eſpouſed. Accordingly he 
marched with the utmoſt expedition, taking 

his road through Berry, where Alexander 

then reſided. When he was come within the 

diſtance of two or three days from Dijon, he 

ſent forwards ſome of his ſervants; to notify 

his approach, and defied that pontiff to diſpatch 

them to Louis, with the ſtrongeſt aſſurances of 

his readineſsto expoſe himſelf to all dangers, for 

the honor and ſervice of that monarch. Alex- 

ander immediately ſent them to Dijon, with a 

letter to Louis, exhorting him to receive them v. epig. co. 
as their meſſage deſerved, to thank their maſter ut ſupra. 
for ſo ſeaſonable and ſo affectionate an offer, 

and, without delay, to accept it. They found 

him diſpoſed to follow this advice with moſt en- 

tire ſatisfaction. The harſh and offenſive uſage 

he had received from the emperor made him 

conſider that prince as an enemy, who meant 
injuriouſly to obtrude a falſe pope upon him, 

by force of arms. He therefore preſſed the 

king of England, who alone could preſerve 

him from the terror of that force, to haſten 

to his ſuccour. While this negociation was 

on foot, there began to be a famine in the 
emperor's camp; the country about 1t not fur- V. aufores 
niſhing proviſions ſufficient for ſuch a number itat- at ſup. 
of perſons during ſo long a time, and no ma- 

E having been formed to ſupply them, as 

e did not expect that the buſineſs, upon which 
he brought them thither, would have been ſo 
delayed. This, together with the intelligence 
0 


12 

BOOK Il. of Henry's approach, made him take a reſolu- 
S——- tion to return into Germany without meeting 
the king of France, or holding the council. 
We are told that, in order to vindicate his in- 
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v. Act. Alex. tended departure, he ſent his chancellor, the 
apBaronium. archbiſhop of Cologne, to ſay for him to Louis, 


V. Hug. 


that it belonged to no prelates, but thoſe of 
the holy Roman empire, to judge of the elec- 
tion of a biſhop of Rome; and conſequently 
the king and clergy of France had only a right 


to be preſent and hear their deciſion. Or (as 


another contemporay author relates it) the arch- 


Fiftav. apud biſhop denied, that the emperor had ever ob- 


Duchefne, 


V. Epiſt. 
Fred. ap. 
Radcvic. 


liged himſelf to admit any partners, in judg- 
ing a cauſe which concerned the church of 
Rome; that ſee being wholly under his own 
juriſdiction. But whatever claim, either the 
emperor, or the prelates of the empire, might 
have to an excluſive authority in this matter, 
Frederick himſelf had given it up, by propoſing 
this council. For he and the empire had be- 
fore decided the queſtion in favor of Victor; 
nor was there any occaſion to deſire the kin 

and prelates of France to aſſemble a council 
upon the ſame diſpute, if they had properly no 
cogniſance of it. Even in the letters that the 


emperor wrote, to invite foreign biſhops to the 


council of Pavia, he had expreſt his intention, 
that it ſhould be declared in his preſence, by their 
Juſt judgment, which of the two popes had a 
right to the government of the univerſal church. 
If therefore he now claimed an excluſive pre- 


rogative to judge for himſelf, or by the pre- 


lates 
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lates of the empire alone, upon the election of BOO K IT. 
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a biſhop of Rome, he acted in contradiction to 


all his former conduct, as well as to the engage- 
ments he had taken with Louis, through the 


intervention of his friend, the earl of Cham- 


pagne. And one can hardly believe that ſo 
wile a prince would have choſen to incur the 
Nabe: of ſuch inconſiſtency, when he had ſo 
good a reaſon to excuſe his ſudden departure, 
as the famine in his camp. There is a ſtrong 
probability that he quitted the neighbourhood 
of St. Jean de Laone before the day appointed 
for holding the council; for, otherwiſe, he 
would have had a ftill better plea, namely, 
the abſence of Alexander, who remained in the 
monaſtery of Bourgdieu in Berry, notwith- 
ſtanding the aſſurances which Lows had given, 
that he would bring him to appear before the 
council : and in that caſe the king, not the 
emperor, would have broken the articles of the 
compact between them ; nor could the former 
have recovered his hoſtages, without yielding 
up his own. perſon in their ſtead, or joinin 
with the emperor to condemn and depoſe Alex- 
ander, on account of his non-appearance. 
Perhaps indeed that pontiff might have ventured 
to come under the guard of King Henry : but 
as it was contrary to his former declarations, it 
is much more probable that he would have per- 
lifted, in not ſubmitting himſelf to the judica- 
ture of this aſſembly. Certain it is, that the 
retreat of Frederick and his army extricated both 
his holineſs and the king of France from ſuch 


difficul- 
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BOOK u. difficulties, as they could hardly have ſur- 
mounted; and that retreat was no leſs owing 


Annal. fub 


d' Allemagne 
tom. v. ſub 
eodem anno. 


to the king of England's approach, than to the 
want of proviſions in the emperor's camp. 
Henry, finding that the firſt news of his being 
on his march had effectually anſwered his pur- 
poſe, advanced no further than Br . 
where Alexander, on whoſe head he had fixed 
the triple crown; received him with the ac- 
knowledgements due to aſer vice of ſuch mighty 

importance. Nor was Louis leſs ſenſible of 
his own obligation to him in this affair. He 
felt it ſo ſtrongly, that it effaced from his mind 
all the impreſſions which had been made againſt 
that prince by the intrigues of his enemies. 
They both had ſoon afterwards a meeting with 
Alexander at Touei upon the Loire, where the 
two kings walking afoot on each fide of his 
horſe held the reins of his bridle, ' and led him 
to a pavilion which was prepared to receive 
them; A feftacle (ſays Baronius) to God, 
angels, and men, ſue as had not yet been ſeen 
in the world! It was indeed aſtoniſhing : but 
the emperor himſelf, by the bigotry of the 
times, had been compelled to ſubmit to a like 
humiliation. For at the ceremony of the firſt 
reception in Rome, he held the ſtirrup of 
Adrian the Fourth, much againſt his own will, 
after a" long and very warm diſpute with that 
pontiff. It is ſaid, that having held it on the 

wrong fide of the horfe, and being admoniſhed 
of his error by the pope, he made anſwer, that 

his ignorance muſt be excuſed, as he had never 
n | before 
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before done the office M a groom. When the BOOKIL 
veneration for the papacy was carried ſo high, 
and ſuch a kind of 1dolatry was paid to the per- | 
ſons of the biſhops of Rome, even by the 
oreateſt princes, a ſtory, which Baronius has 
related in his annals, under this year, will not \&—— = 
ſeem incredible. He ſays, that when Alex- ſub. ann. 
ander made his firſt entrance into Montpellier, 1162. p. 455. 
among the Chriſtian nobility, that attended “6. 
him on his way, in a folemn proceſſion, there 
was à Saracen prince or emir, who reverently 
came up to him, and kiſſed his feet, he being 
on horſeback ; then knelt down before him, and 
bowing his head adored him as THE HOLY AND 
G600D GoD oF THE CHRISTIANS, He does 
not tell us that Alexander in any manner re- 
proved him for his blaſphemous error; but, 
on the contrary, takes notice, that he ſhewed 
him extraordinary kindneſs; and adds, that 
all who ſaw it were filled with great admirati- 
on, and applied to the pope the words of the 
prophet David, All the kings of the earth ſhalt 
worſhip him, and all nations ball ſerve him. 

Thus, in that age of Ignorance credality, | 

did ſuperſtition even deify the biſhop of Rome! 

but it is ſtill a more ſhocking impiety, that a 

learned cardinal, who lived in the ſeventeenth 

century, ſhould relate ſuch a fact without 

expreſſing the leaſt diſapprobation of it; 

nay, rather with an air of complacency and 

applauſe, Z 

During this conference, Alexander acted as Chron. 

mediator between Louis and Henry, and ob- Norm. 
| tained P 998. 
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BOOK H. tained a peace for the latter, without the reſ- 
— — titution of the forts on the river Epte, or any 


Chron. 
Norm. 
ut iupra. 


other ſacrifices made by him to Louis. Grati- 
tude and good humour had entirely expelled 


from the mind of this monarch all thoſe ſenti- 


ments of reſentment, or political jealouſy, 


which had engaged him, with more heat, than 


reaſon or diſcretion, in the late war. He now 
ſaw the king of England in no other light, 
than as the deliverer. of him and the church 
from a ſtate of captivity : nor was he able to re- 
fiſt the interceſſions of one, who ſtood, as he 
imagined, in the place of St. Peter. It was 
alſo. a great advantage to Henry's affairs in 


France, that, by means of the late tranſactions, 


the earl of Champagne had loſt his credit with 
Louis. And probably Henry might have 
ained a greater aſcendant than ever, over the 


cCounſels of that king, if he had never quarrel- 


led with the church and Becket. But it will 
appear by the ſequel of this hiftory, that ne 
ſenſe of obligation, nor ties of friendſhip, could 
reſtrain or mitigate the fury of religious zeal in 
a bigot ſo warm as Louis, who was tranſ- 
ported, by the hatred ariſing from thence, 
even to acts of hoſtility the moſt repugnant to 
morality and natural juſtice. 

About this time, Henry received an extra- 
ordinary embaſſy from the Mahometan king of 
Valencia and Murcia, with a moſt ſplendid 
preſent of gold, ſilk, horſes, camels, and other 
valuable commodities, the produce of Africk or 
the Eaſt. I find in ſome of the Spaniſh, hiſto- 


rians, 
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rians, that Raymond, earl of Barcelona, and BOOK II. 


regent of Arragon, aſſiſted this prince againſt 
the Miramolin, or chief of the Moors named 
Almohades, whoſe arms he had drawn upon 
himſelf by refuſing to pay him the obedience, to 
which the other Mahometans in Spain had 
ſubmitted. It was the intereſt of the Chriſtians 
to {ſupport thele lefler princes againſt that great 
potentate ; and therefore Raymond acted wiſely 
in making this league. As his dominions were 
contiguous to the dutchy of Aquitaine, the 
king of Valencia might hope to obtain ſome ad- 
vantage, by connecting himſelf alſo in friend- 
{ſhip with Henry, whoſ: alliance, together with 


that of the Arragoneſe and the Catalans, would 


add much to his ſtrength in the very difficult 
war he had to ſuſtain. This, — — was 
the real motive of this expenſive embaſſy; to 


which the Engliſh monarch made a proper and 


becoming return, by ſending him preſents of 
ſtill a greater value, with — of a reci- 
procal regard and eſteem: but we are not in- 
formed that he gave him either money or troops; 
nor, indeed, that the embaſſadors applied to 
him directly for any ſuch aſſiſtance; the inten- 
tion of their maſter being only to lay a foun- 
dation of amity, on which he might afterwards 
ground a requeſt of that nature. It is not un- 
likely, that, in conſequence of this intercourſe, 
a trade might be ſettled, beween the Moors of 
Valencia and Murcia, and Henry's French 
ſubjects, eſpecially thoſe of Aquitaine: for the 

er Hl. OOO > . wiſdom 
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| BOOK I wiſdom of that prince would naturally teach 
him, that a treaty of commerce, which might 


open to his people any new 9 7 of wealth, 


was equivalent to a co 1 gained at 
leaſt this benefit, from A nde Bm 


him by the king of Valencia, that it added to 
the ae his ſubjects had for him, to ſee 
the prince of a remote and infidel nation thus 
follicit his friendſhip. Nothing more affects 
the minds of the people than a novelty of this 


kind: and whatever raiſes the reputation of a 


king encreaſes his power. 
During the courſe-of theſe various affairs in 


Gery Chron. France, enry had loſt a very affectionate friend 
Se 1. and ſervant in England. Theobald, the old 


arehbiſhop of Canterbury, died in April, eleven 


hundred and fixty one. We have a letter, 
which he ſent the year before to that monarch, 


in. and wherein he moſt oft pathetically LIN and 


implores him to return to his dom, ria 


wanted and earneſtly deſired 1 


9 May it pleaſe your majeſty (ays 


prelate) to return to your awn peculiar people; fer- 
by which expreſſion he intended to infinuate to 
him, that the people of England, who had no 
other ſovereign, were better entitled to his af- 
fection and care, than the Normans or any of 
his füdzects in France. And, after having laid 
before him other reaſons of 1 nce, which 
might mdace him not to ſtay any longer 


abroad, he mentions his own defire to ſee Hin 
* before- he died. The expreffions he makes 


uſe 


* 


WP 
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uſe of are very afſecting. My fleſh (ſays he) BO O K 11. 
« js conſumed, and my ſoul is on the point of 
« departing from my body; but it ftill lingers + 
& in hope and defire-of your coming. It res 
« fuſes to hear the call of nature, nor will it ſuf- 

« fer mine eyes to cloſe, till they have had the 
& ſatisfaction of beholding your face. Henry 
had a heart moſt tenderly ſenſible to the kind- 
neſs of his friends, and did not think it beneath a 
the dignity of a king to love a faithful ſervant. 
Nor was he ever unmindful of the duty he 
owed to his ſubjects in England: but his new 
quarrel with Louis, and the incidents that 
aroſe with relation to the ſchiſm between 
Alexander and Victor, confined him in France 
againſt his will; ſo that, unhappily, the 
2p archbiſhop died without havitig ſeen 


The ſee of Canterbuty being thus vacant, it 
was a point of the utmoſt conſequence for the 
king to conſider, whom he ſhould raiſe to that 
dignity ? as he had now a purpoſe of reſtrain- 
ing the licentiouſneſs of his clergy, and bring- 
ing them under the coercion of the civil autho- 
rity, from which the weakneſs of government 
and the encroachments of the papacy, during 
the reign of his predeceſſor, had {et them free. 
To render this arduous work leſs difficult to 
him, he wanted a primate, upon whoſe prin« 
ciples and affection he might depend; who was 
no bigot; who perfectly underſtood the rights 
of the ſtate, and would dare to ſupport him in 
aſſerting them ES 22 

| "2 
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BOOK. If. fions of Rome. He thought, that in Becket he 
— ſaw all theſe qualities, and, perhaps, only in 
bim: it being no eaſy matter to find ſuch a 
perſon among his clergy. Him therefore he 
reſoved to — to that dignity, at this cri- 
tical time. Becket himſelf much defired it, if | 

we may believe Gilbert Foliot, biſhop of Lon- 

don, who in a letter, which he wrote to him 

V. Epiſt. S. afterwards, on another occaſion, affirms, that 
Thom.inCo d his eyes were watchfully fixed upon the 
Clondins B...5* archbiſhoprick before Theobald died, and 
See the ap- £ that he did all he could to ſecure it to him- 
pendix tothe ſelf on that event.” As this prelate then 
poſſeſſed the confidence of the king, he might be 

aſſured of this fact from the mouth of that 

prince; and without ſuch information, or other 

very ſtrong evidence, it is not probable that he 

would have ventured to charge Becket with it, 

in ſuch poſitive terms. Some friends of the 

Heribertus n in their accounts of his life, aſſert in- 
wn vid fon deed, that, when Henry firſt acquainted him 
Rae with his intention to make him archbiſhop, he 
vita Becket, give that monarch a fair warning, that it 
3 would certainly produce a quarrel between 
e them; bœcauſe his conſciente would not al- 
40 low him to ſuffer many things, which he 
10 4 595 the king would require, and even al- 
ready rc to do, in ecclefiaſtical mat- 
705 8 They add, thar, as he foreſaw, 
that, by; accepting this offer, he ſhould loſe 
the. favor, either of God, or of the king, he 


wobld fain have refuſed it, and was with great 
r prevailed pen; to aa it by the 


l = pope's 
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*s legate. But that any part of this apolo- BO O K II. 
* oh . is true I greatly doubt ; as it frands 
contradicted by the affirmation of Foliot; which, 
in this particular is an evidence of far greater | 
credit than the word of Becket himſelf ; and as , 
it ill agrees with the methods which were unde- 
niably taken to procure his election; methods 
be muſt have known to be very inconſiſtent 
with the canons of the church and what was 
then called its freedom. Nay, even theſe bio- 
gr aphery themſelves acknowledge, that one V. Johan. in 
reaſon, which induced Henry to promote him . 
to Canterbury, was, becauſe he hoped, that, by vita S. T. 
his means, he ſhould manage ecclefiaſtical, as prefix. epiit. 
well as ſecular affairs, to his own ſatigfaction. 
Indeed no other rational motive can be found. 
For, why ſhould not that prince, who always 
conſidered propriety and decency in beſtowing 
232 have choſen one of his biſhops to 
laced at the head of the Engliſh church, 
rather than a man not yet in prieſt's orders, a 
courtier, and a ſoldier? Nothing could in- 
cline him to make ſo extraordinary and ſo ex- 
ceptionable a choice, which he might be ſure 
would give offence to the body of the clergy, 
and ſcandalize many even of the laity in his 
Kingdom, but a firm confidence, that he ſhould 
be moſt uſefully aſſiſted by Becket, in the im- 
1 8 reformation he et to undertake. 
or is it credible that he ſhould not have re- 
| vealed his intentions, concerning that affair, to 
| a favorite miniſter, whom he was accuſtomed 
bs truſt, without reſerve, in his moſt ſecret 
| C 3 cChounſels. 
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counſels, But if ſuch a declaration had been 


made by that miniſter, as the abovementioned 


V. Concil. 
Ms gnæ Brit. 
t. ii. p. 431, 


| | ſub ann. 


1157, 


hiſtorians would have us believe, can we ſup- 


poſe that a king ſoprudent as Henry, would have 
forced him into a ſtation, in which he certain 
ly would do him no ſervice, but might have 
it in his power to be exceedingly troubleſome 
tohim? It was; undoubtedly, by quite a dif- 
ferent language, that the uſual ſagacity of this 
prince was deceived. Nor indeed could the 
moſt jealous and penetrating eye have diſcover- 
ed in Becket, before he was elected archbiſhop 
of Canterbury, any marks of an enthuſiaſtick 
or bigatted zeal : but ſeveral indications of a 
contrary temper, and. different principles, had 
appeared in his conduct, I ſhall mention on- 
ly two, which are very remarkable, In the 
third year of this reign a cauſe had been tried 
before the king, concerning the exemption of 
Battle-abbey in Suffex from the juriſdiction of 
the biſhop of Chicheſter ; upon which occafion 
that relate, to invalidate the charter of Wil- 
liam the Conqueror, whereby the exemption 
in queſtion had been granted, aſſerted that no 
layman,: not even a king, had power to give 


ny eccleſiaſtical dignities or privileges to a 


church; and that none, conferred in ſuch a 


manner, could ever be. valid, without the al- 
lowance and confirmation of the pope: Henry 
cal 
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„ argued againſt the royal authority, which E O OK 11. 
6e was —.— by God, in violation of his 
e oath of allegiance; for which offence he (the 

« king) expected and required him to be ready 
<« to anſwer according to . and called on 
the whole aſſembly to do juſtice againſt him 
4 as one who endeavoured to deprive his ſove- 
« reign of the ancient dignities and rights of 
e his crown.” This ſpeech, which it well 
became an Engliſh monarch to make, but 
which contained propoſitions that Rome would. 
have condemned as damnable hereſies, Becket 
ſeconded and ſupported: whereupon the biſhop 
of Chicheſter was forced to recant and aſk par- 
don of the king. In the concluſion, the = 
prerogative, and the exemption groundcd upon 
it, were confirmed by the whole council, with 
Becket's concurrence. _- 

Another ſtrong inſtance, how little of the 
churchman had appeared in the chancellor, is 
the offence that he gave to the whole clergy of 
England, in the buſineſs of the ama = Fu 
war of Toulouſe, We are informed, by the 
abovementioned letter of the biſhop of London, 
that they complained much of that BE and 
imputed its baving been laid ſo heavy upon 
them to Becket's advice. Not that, in reality, 
they had cauſe to complain: but the doctrines 
of Rome had taught 1 to regard all ſecular 
ſervices as inconſiſtent with their ſpiritual 
functions, and they wanted an exemption from 
all publick 1 eſpecially thoſe of a mili - 
tary nature, not only for thenaſclves, bys for 

their 
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BOOK I. their tenants and vaſſals. Theſe pretenſions had 
———. gained ground during the reign of king Ste- 

phen, and every zealot for eccleſiaſtical liberty 
continued to maintain them. Even the beſt 

of them (for ſuch we may reckon the biſhop 

V. Epiftol. of London) ſpoke of this impoſition as 4 
Peet. evound to the vitals of the church. Vet Becket 
W did not ſcruple to give that wound, however 

-Sarib, Epiſt. Careful he was afterwards of her ſafety. It is 

19. very oblervable, that even his friend, the 
archbiſhop of Canterbury, in one of the let- 
ters he wrote to Henry a little before he died, 

- declares to that prince, that, being ſenſible 
his end was now approaching, he had vow-' 
« ed to God, among other things, to prohi- 
« bit, under pain of excommunication, the 
« exattion of the ſecond aid which his brother 
&« the archdeacon.had impoſed on the church.” 
This ſecond aid, I preſume, was only a ſecond 
payment of the ſcutage aſſeſſed on the clergy 
for the war of Toulouſe, The archdeacon 
who nfs it was no other than Becket ; and 

it would have been an extraordinary circum- 
ſtance in the hiſtory of that prelate, if he had 
been excommunicated on this account, and 

afterwards fainted for having oppoſed the 
conſtitutions of Clarendon. But the old arch- 
biſhop died, and no regard was paid to his 
opinion of this matter, either by he king or 
the chancellor. Perhaps indeed the letter was 
never ſent ; for it has neither date, nor ſuper- 
ſcription, except the word Cantuarienfis : yet 
it evidently ſhews the ſenſe which the 

7 | R Engliſh 
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Engliſh clergy had of this impoſition, and BOOK II. 
alſo, that it was laid upon them by Becket's 
advice. After ſuch teſtimonies of his zeal to 
maintain the royal prerogatives, _ the 
exorbitant claims of Rome and the church, it 
is no wonder that Henry ſhould believe him 
no bigot. And that opinion was, unqueſ- 
tionably, the principal cauſe of this unhappy 
choice, which proved the ſource of great diſ- 
quiet to that monarch and his kingdom. He 
had lately given a new, and very high mark Heribertus in 
of his eſteem to Becket, by entruſting him 1 Becket. 
with the education of the young prince his 
eldeſt ſon ; and he intended that he ſhould 
ſtill retain this charge, and the great office 
of chancellor, together with the archbiſhop- 
rick : ſo that all power, civil and eccleſiaſti- 
cal, preſent and future, - ſeemed to be put in- 
to the hands of one man. This neceſſarily 
drew upon him a heavy load of envy, which, 
with the unſuitableneſs of his general cha- 
racer, and manner of living, to fach an emi- 
nent eccleſiaſtical dignity, threw difficulties 
in his way, that nothing but the force of the 
royal authority could remove. It appears v. Epi. 
from an epiſtle ſent to him afterwards by all 5; Thom. 
the biſhops and clergy of England, that, as pg. 
far as they durſt, they ſignified, at this time, Bruxellis | 
their diſapprobation of the King's deſire to . 
promote him to Canterbury; and that, inn 
ſpite of the popularity which he had ſo much 
affected, the whole nation cried out againſt 
n. We are alſo aſſured by the ſame evidence, 

51 5 x which 
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BOOK IL which can hardly be rejected, that Matilda 

cada her utmoſt to diſſuade her ſon from it. 

But, though upon other occaſions, Henry 

paid her the —_ reſpe&t, he determined 

to act in this matter by his own judgement ; | 

and having taken his part, as he believed, on 

good reaſons, his paſſions were heated by the 
oppoſition he met with, and his afeRion for 

his favorite concurred with the pride - of 

ow dignity, to make him adhere to his 

rpoſe. Nor was Becket himſelf leſs cager 

4 his maſter in the affair, if we may be- 

lieve the teſtimony of the biſhop of London, 

who fays, in the letter J have or before, 

that, as ſoon as the death of archbiſhop 
Theobald was known to. that miniſter; he 

haftened to England, in order to procure the 

vacant ſee for himſelf. Yet he found ſuch an 
unwillingneſs in the electors, that, notwith- 
ſtanding all his power, and the addreſs he 
8 always ſhewed in the conduct of buſineſs, he 
Cordex. Cot- Was — elected till above a twelvemonth aſter 
10:3. epitt. his predeceſſor's diſeaſe. Henry at laſt grow- 

nm 3 ing impatient of ſo long a delay ſent over 

from Normandy his juſticiary, Richard de 

Lucy, to bear his royal mandate to all the 

monks of Canterbury — ſuffragan biſhops, 

that, without further deliberation, they 

ſhculd immediately ele& his chancellor Becket 

to be their archbiſhop. So great a miniſter 

who brought ſuch an order from a king, 

whom no perſon in his realm had ever diſ- 

obeyed, except the Lord Mortimer, * re- 

on 
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lon 8 | 1 BOOK II. 
bellion had ended ſo diſgracefully to himſelf, 


could hardly be reſiſted by eccleſiaſticks. Yet 


the biſhop of London had the courage to re- 
fiſt him; and (if we may believe what he 
himſelf avers in his letter to Becket) did not 
give way, till baniſhment and proſcription had 
been denounced againſt him and all his relations, 
by the juſticiary of the kingdom. The ſame 
threats, he tells ns, were uſed to the other 
electors. All were made to underſtand, that, 
if they refuſed to comply, they would be 
deemed the king's enemies, and treated, as 
ſuch, with the utmoſt rigour. The {word 
„of the king (ſays the abovementioned pre- 
„ late to Becket) was in your hand, ready to 
turn it's edge againſt any upon whom you 
„ ſhould frown ; that fword which you hadbe- 
„ fore plungedintothe bowels of your holy mot her, 
* the church.” He explains theſe laſt words 
to mean the wound which had been given to 
the privileges of the church, by the impoſition 
which the chancellor had laid on the clergy 
for the war of Toulouſe ; and concludes the 
ſevere remonſtrances upon the irregularity of 
his election with the following words, That 
if (as he himſelf had aſſerted in a letter, to 
which this was an anſwer) the liberty of the 
church was the life of the church, he then had 
left her lifeleſs, It was indeed a more violent 


and arbitrary proceeding, than any that had 


hitherto been known in this reign. For 


though Henry, ever ſince his acceſſion to the 


crown, had maintained the indiſputable pre- 
rogative 


28 HISTORY OF THE LIFE 
BOOK U. rogative of it, not to let any archbiſhop or 
——— biſhop be choſen without his recommendation, 

which the chapters and others concerned had 

always obeyed ; yet ſtill ſome appearance of a 

free election was kept: the electors were in- 

fluenced rather than compelled; or at leaſt, 

the compulſion, which they were really un- 

der, was decently hidden. But in this 

inſtance all the terrors of power were em- 

ployed without diſguiſe, and even beyond 

the bounds of juſtice. How very deſirous 

Henry was to carry this point appears moſt 

Joan. in Qua- ſtrongly from his words to Richard de Lucy, 
alas. pefore he ſent him to England. He ſaid to 
him. * Richard, If I were now lying dead, 

« would you not endeavour to raiſe my eldeſt 

< ſon tothe throne?” And upon his anſwer- 

ing that he would, to the utmoſt of his 

power, the king replied: Endeavour equally 

to raiſe my chancellor Becket to the ſee of Can- 

terbury. Every objection to his promotion 

being thus overcome, the prior and monks of 
Canterbury, with the ſuffragan biſhops, - in 

_ preſence of the young prince, Henry, of 

Gery. & Di- Richard de Lucy, and many of the nobles aſ- 
1162 ſembled at Weſtminſter, on the third of June, 
| in the year eleven hundred and fixty two, 
the forty-fourth of Becket's age, elected that 

miniſter into the ſee of Canterbury: nor did 

any man dare to oppoſe it, or expreſs any 

diſhke of what had been done, except Gilbert 

Foliot, then biſhop of Hereford, and preſent- 

ly afterwards tranſlated to London, who ven- 


tured - 
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tured to ſay, when the ceremony was over, BOOK IL 
that the king had worked a miracle, in having, | 
that day, turned a layman and a ſoldier into Fitz-Stephen 
an archbiſhox- After the election, the prince, et 
by a commiſſion from his father, gave the Heribert in 
royal aſſent to it; and then Becket removed ita Becket. 
from London to Canterbury, where he was 
conſecrated by the Biſhop of Wincheſter; the 
ſee of London, to which properly that office 
| belonged, being vacant. Not only the pre- 
lates and clergy of the province, but moſt of 
the nobility, and the young prince himſelf, 
attended the ceremony, paying theſe honors 
to the favorite as much as to the promate. 

It is remarkable, that he had taken prieſt's 
orders only one day before his conſecration. 

Prince Henry had been ſent to England by 

his father, that the barons of the realm might 

do homage to him, as heir apparent. They per- 
formed that ceremony before the election of Chron. 
2 vrho was the firſt that ſwore fealty to — i 

im, ſaving the faith which he owed to the king Y;.999- 

his - nog # | | "” Bid. Fo 
About the end of January, in the year eleven 1162. p. 533. 
hundred and fixty three, that monarch, diſ- 
engaged from his affairs on the continent, re- 
turned into England. The peace of South- 
Wales had been greatly diſturbed in his abſence, 
by the diſſatisfaction and courage of Rhees ap $eeD.Powel's 
Gryffyth. After that prince had ſubmitted WelſbChroo. 
and laid down his arms, in the year eleven T. 
hundred and fifty ſeven, he was much diſpleaſ- 
ed that the territories, which had been affign- 
| ed 
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fired to extin 
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BOOK 11. ed to him by Henry, did not lie all together, 
z he had been promiled that they ſhould, in 


the country round about Dynevowr and Car- 


marthen; but were in different diſtricts, and in- 


terming led with the lands of other lords. The 
ing tim in that manner would have 
hg; doubtleſs, Gor policy, if it coud be ſo 
in a king to break his word. But Henry 
having thus violated the treaty he had made 
for the pacification of Wales, did in effect re- 
kindle that flame of = which he had de- 
_ prudent conceſſions. 
Rhees ap Gryffyth bad never — a friend to 
the Engliſh: but 7e this rendered him more their 
— than if they had continued an open 
ar againſt him. Vet he ſuppreſſed his re- 
Apen till he received a 5 provoca- 
tion. Walter de Clifford, who had the govern- 
ment of a caſtle in Cardiganſhire under Roger 


de Clare earl of Pembroke, having, on ſome 


pretence, made incurſions into his lands in 
that county, he ſent a complaint to the king, 


who returned him only fair words, without 


redreſs : at which lofing all patience ke boldly 


took up arms, and, With the aſſiſtance of his 
nephew Eneon, a young man of great valour, 
demoliſhed all the caſtles of the Engliſh in 
Cardiganſhire, which had lately been rebuilt 


dy Roger de Clare, and ſubdued the whole 
province, before any ſufficient force could be 
brought to N him. This was an act 


moſt offenſive to the king, who had confirm- 
ed to the ear] of Pembroke the grant of this 


COUNs 
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country, which the father of that lord had BOOK IL. 
obtained from Henry the Firſt, and which ——"— 


having been loſt in the reign of Stephen, was, 
by the late peace, reſtored to the family: yet, 
as he then was engaged abroad in affairs of 
eat moment, _ could not be inſenſible 
thatRhees had cauſe to complain of ill uſage, 
he permitted him to enjoy the county of 
Cardigan, as a compenſation for what he had 
an pr right to in the province of Car- 
marthen. But either that prince was apprehen- 
ſive, that this indulgence was no more than a 
temporary favor, which he ſhonld be de- 
prived of, when the king had leiſure to 
chaſtiſe him; or his ambition was not ſatisfied 
with ſo ſmall a part of the kingdom that had 
belonged to his anceſtors. For, while Henry 
was taken np in the war of Toulouſe, he led 
his forces into Pembrokeſhire ; deſtroyed all 
the caſtles lately fortified there by the Eng- 
liſh, and then laid fiege to the royal town of 
Carmarthen. But Reginald earl of Cornwall, 
who in the Welſh chronicle is called earl of 
Briſtol, Roger earl of Pembroke, and ſome 
other Engliſh lords, affiſted by the ſons of 
Owen Gwyneth, and by his brother Cad- 
wallader, came againft him with a great army 
of Engliſh and Welſh ; at whoſe approach 
he was obliged to raiſe the fiege, and retire 
to the mountams of Brecknock. They did. 
not purſue him thither, but contented them- 
ſelves with building a caſtle on the borders, 
to ſtop his incurſions, repairing _ 4 
0 
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BOOK II. thoſe which he had demoliſhed in Pem- 
—— brokeſhire, and reſtoring to the earl of Pem- 
broke the province of Cardigan.  _ - 
About the beginning of the following year, 
eleven hundred and ſixty, died Madoc ap 
Meredyth, prince of Powis-land. The Welſh 
chronicle ſays of him; that he had been 
_ «© ever a friend to the king of England, and 
* Was one that feared God and relieved the 
. poor.” Henry indeed had great cauſe to 
lament his death : for, by his faithful and 
loyal ſervices, he not only had ſecured the 
marches of England, but had been very in- 
ſtrumental in bringing the other Welſh princes 
to ſubmit to that power, which he, who was 
defcended from the ancient monarchs, of 
ue Gere, Wales, was not aſhamed to obey. Gervaſe 
m—_— Canterbury, a contemporary author, ſays 
that Henry, in the war againſt the earl of 
Toulouſe, was ſerved by one of the kings of 
Wales. If any of them did attend him there 
it certainly was this prince, to whom that 
hiſtorian might ftill continue the title 
which his anceſtors had enjoyed. After his 
death Powis-land, which he had held almoſt 
entire, was ſplit into ſeveral portions by the 
Welſh gavelkind, and never again was united 
under one prince. His immediate heirs were 
two ſons, the iſſue of his marriage withadaugh- 
ter of Gryffyth ap Conan, and three illegitimate, 
who ſhared equally with the former in the di- 
viſion of the whole paternal inheritance. But 
his nephew Owen, the ſon of Gryffyth ap 


Mere- 
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Meredyth, ſtiled in the Welſh chronicle BOO K II: 
Owen Cyveliock, had a diſtrict called by that 


name, which contained near one half of 
Powis-land, and had been held, during his 
tancy, by Madoc, as his guardian. The 
ſovereignty of England was acknowledged by 
all theſe princes; and therefore, when the 
king returned from France, he did not think 
it neceſſary to viſit thoſe parts; but gave all 
his attention to the affairs of South-Wales, 
and the war made againſt him there by Rhees 
ap Gryffyth, who remaining unſubdued in 
the mountains of Brecknoek, continually in- 
feſted the neighbouring countries. That prince 
had been much encouraged, or had artfully 


V. Decets 
imag.hiſt.fub 


contrived to encourage his people, by pro- ann. 1163; 


phecies publiſhed in Wales and England, pre- 
tending to foretell that Henry would never 
return to his kingdom. His arrival indeed 
put an end to that deluſion, but not to the 


obſtinacy of their revolt, till he raiſed a great WelſChron. 


army, and advanced with it himſelf to Pen- ub ang. 1163, 


cadyr near Brecknock, where Rhees, being 
unſupported by the other Welſh princes, and 
finding himſelf unable to reſiſt ſo formidable 
a power, eame to him and made his ſubmiſ- 
ſions; upon which he was pardoned, and, 
renewing his homage, received the whole 
Cantreff Mawr, a large part of Carmarthen- 
ſhire, in which was Dynevowr, the royal 
ſeat of his anceſtors, kings of South- Wales, 
agreeably to the articles of the peace he had 
made in the year eleven hundred and fifty 

Vor, III. x ſeven, 
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ſeven. But all Cardiganſhire was left in the 
hands of the earl of Pembroke. Henry, 
having thus reſtored the tranquility of South- 
Wales, without any bloodſhed, returned from 
thence into England, and held his court in 
great pomp at his favorite palace of Wood- 


ſtock; where Malcolm king of Scotland, 


Owen Gwyneth, and Rhees ap Gryffyth, 


with all the other inferior - princes and chief 


lords of Wales, attended his ſummons, and paid 
their homage, both to him, and his eldeſt ſon, 
as heir to his _ | 
Some monarchs, t in war, or while 
they are ſtruggling with the ftorms of adver- 
ſity, fink, in tranquility, into an effeminate 
and negligent indolence, which ſeems to un- 
nerve all the vigour of their minds. But 
Henry Plantagenet was not one of theſe. Peace 
did not lay his virtues aſleep : it only gave 
them a different. exerciſe. His courage and 


magnanimity were then exerted in correcting 


the abuſes of government, and bringing the 
ſtate of the whole kingdom as near to perfec- 


tion as the times would permit. How far he 


gone, before, in this arduous undertaking, 
the reader has ſeen. But a wile prince will 
never think of endeavouring to reform all evils 
at once; much leſs ſuch as are covered under 
reſpectable names. Where he has not only 


faction, but prejudice, to contend with, he 
will proceed with great caution, wait for pro- 
per ſeaſons, and be ſure, by other trials, that 


his authority is too ſtrong to be eafily baffled. 


Nay, 
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Nay, he will be patient till he has brought the B OO I. 
voice of the publick to declare itſelf loud 


in favot of the reformation he meditates. 
Henry did thus, with regard to the indepen- 
dency on the civil power; which in Stephen's 
reign, the Englith clergy had arrogated to 
themſelves, and ſtill continued to claim. But, 
before I enter upon this ſubject, I think it 
will be proper to give ſome account of him in 
thoſe parts of his character, which make us 
acquainted with the man as well as the king. 
I ſhall alſo delineate a ſhort ſketch of the cuſ- 
toms and manners of the nation, and endea- 
vour to ſupply whatſoever is wanting for the 
information of the reader, in the civil and poli- 
tical ſtate of the kingdom. 


| The perſon of Henry was maſculine and ro- V. Petii fle. 
buſt; — rather in ſtrength of limbs and ſenſis epiſt. 


dignity of 


ſpect, than in delicate or exact opera ejus, 


proportions of beauty. Vet his features were et in Appens 
good; and, when his mind was ſerene; there 


was in his eyes a great ſweetneſs; but, when 
he was angry, they ſeemed to ſparkle with fire, 
and dart out flaſhes of lightening, ſays Peter 
of Blois, in a deſcription he gives of him to 
the archbiſhop of Palermo: This paſſionate 
temper, which ſhewed itſelf in his counte- 
nance by ſuch viſible marks, was his greateſt 
imperfection: for, upon any ſudden provoca- 
tion, he could not command the firſt motions 
of his rage, though at other times he poſſeſſed 
an extraordinary degree of prudence and judg= 
ment. Nevertheleſs this infirmity never be- 
2 D 4 trayed 
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trayed him into furious or cruel actions; but 
only broke out into words or geſtures: nor 
did his anger laſt long ; -and, when he was 
cool, his diſpoſition and behaviour were gen- 
tle and humane. He was tenderly compaſ- 
fionate to all perſons in diſtrefs ; and his good 
ceconomy ſeemed to be chiefly employed in 
providing an ample fund for his charity and 
bounty. Beſides what he laid out in acts of 
munificence occafionally done, ſome of which 
were the greateſt we read of in our hiſtory, he 
afſigned the tenth part of the proviſions of his 
houſhold, to be conſtantly given in daily alms 
to the poor. His treaſures were ever open to 
all men of merit; but he was particularly li- 


beral in his preſents to ſtrangers, who came 


to viſit his court; as many did from all the 


nations in Europe, drawn-by his fame, which 


V. G. Camb. 


Hibern. ex- 


Pugnat. c. 45 * 


was every where high and illuſtrious. Gi- 


raldus Cambrenſis, a writer of conſiderable 


note in thoſe days, ſpeaks of him with ſome 
degree of cenſure on this account; as if his 
having been ſo laviſh to foreigners was a de- 
triment to his ſervants and domeſtick at- 
tendants, who were better entitled to his gifts. 
But very little regard is due to that author in 
what: he ſays againſt Henry, towards whom 
he was ſowered, not only by his prejudices 
as an eceleſiaſtick, but by having been diſap- 
inted in his hopes of promotion to the ſee of 
St. David's, which I ſhall have occaſion to 
ſay more of hereafter. His malignity appears 
very ſtrong in this inſtance: for ſurely that 

e Peine 
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prince deſerved no blame, but rather much BOOK H. 
commendation, for this part of his conduct. 
A generous hoſpitality is not the leaſt of 


royal virtues. It does honor to a nation, and 
is attended with many political benefits: for 
wary who have been obliged by favors con- 
erred upon them in a foreign court, return 
home the partizans and friends of that court, 
and often ſerve it more uſefully than its 
miniſters, Nor can there be a more ſhame- 
ful weakneſs in a king, than the allow- 
ing his courtiers to conſider his wealth as a 
. part of their property. Henry was too wiſe 
to encourage ſuch a notion. He did not ſuffer 
thoſe about him to'confine to themſelves either 
his purſe or his ear. As his own judgment 
directed the courſe of his bounty, ſo his affa- 
bility extended itſelf even to the meaneſt of 
his ſubjects: inſomuch that his minifters muſt 
have found it a very diffieult matter to conceal 
from him any truth, which it was uſeful for 
him to know. But though his ears were al- 
ways open to information or complaint, his 
heart was ſhut againſt calumny: nor did any 
good ſervant, through the whole courſe of his 
long reign, ſuffer any loſs of favor or credit, 
by the ſecret whiſpers of malice, or the vain 
and groundleſs clamour of popular rumours. 
He was ſo conſtant in his friendſhips, and choſe 
his miniſters with - ſuch diſcretion, that not 
one of thoſe whom he principally truſted was 
ever diſgraced ; except only Becket, who ra- 
ther quitted, than * place he had gained 


3 in 


3 HISTORY OF THE LIFE 
BOOK IL. in his heart, The perſons who are moſt ſteady 
S—— in their attachments are generally. moſt apt to 
retain their averſions : and I find it obſerved 
3 in the character oſ this prince, that whom he 
* once hated he could hardly be perſuaded to ad- 

mit any more to a ſhare of his favor: but it 

does not appear that he ever hated any man 
without a ſufficient cauſe. With what a ge- 

nerous clemency he pardoned rebellions, and 

other offences committed againſt himſelf, ſome 
remarkable inſtances have already been given, 

and more will occur in the latter parts of this 

hiſtory : but there is one which it is proper to 

take notice of here, as it will not fall in 

with the ſeries of events in the following 

y.G. Camb. Some gentlemen of his court being accuſed, 
in Angi in his preſence, of having, at the ſuggeſtion of 
agb. the biſhop of Worceſter, talked of him inde- 
cently and to his diſhonor, they did not deny 

the words which were laid to their charge, 

but alledged that they were ſpoken when their 

minds were heated and diſordered with wine. 

On this apology, he diſmiſſed them all with- 

out any puniſhment, and retained no unkind- 

neſs towards them or the biſhop; an ad- 

mirable proof of true magnanimity, and ſuch 

as is found in few princes !. for even the beſt 

are ſometimes more angry at any liberty taken 

with their perfons. than at an act of high trea- 

{on againſt their crown. But Henry's good 

nature got the better of his piide; and he was 

ſo wile as tg know, that his character would 


gain 
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gain more by this moderation, than it could BOOK li.. 
1uffer by any injurious aſperſions. Nor would 


he encourage the baſeneſs and malignity of 
informers, who endeavour to recommend 
themſelves to the favor of a prince, by bring- 
ing to his ear the unweighed expreſſions of 
men in their hours of freedom: a practice as 
pernicious to the quiet of the ſovereign, as to 
the ſecurity of the ſubjet. Henry's behaviour 
on this occaſion effectually delivered his court 
from that peſt, and rendered the air of it pure 
and healthful to liberty. 

Of the piety of this prince we have a re- 
markable teſtimony from William Fitz-Ste- 
phen, a contemporary writer of Becket's life, 
He tells us, that the king would ſometimes 
watch with the monks of Merton-abbey three 
nights before Eafter : and that, after the even- 
ing ſervice on Good Friday, he was accuſ- 
tomed to ſpend the remainder of the night, till 
the hour of nine, when the ſervice of Eaſter 
eve begins, in walking on foot, and muffled 
up in a cowl, with only one companion, to 
viſit all the poor churches in the neighbour- 
hood, and perform his devotions in them. 
The ſerious ſenſe of religion, which theſe 
practices ſeem to indicate, however tinctured 
with a degree of innocent ſuperſtition, de- 
ſerves great praiſe; and more eſpecially in a 
monarch, who with ſo much ſpirit oppoſed 
the encroachments of the church on the tem- 
poral rights of the ſtate. is | 
| _—_ | No 
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BOOK H. No gentleman of that age excelled him in 
—— politeneſs, or had a more becoming and a 
V. G. Camb. able manner of converſing with all who ap- 


<p Ble c proached him. His wit was very lively, but 
epiſt. neither petulant, nor ill-natured': ſo that it 


ut ſupra, made him no enemies, nor ever let down the 

dignity of his character. He had alſo the ad- 

vantage of a wonderful memory, and a great 

flow of natural eloquence; which happy en- 

dowments he improved by a continual appli- 

cation to learning. For he was not content 

(as princes uſually are) with the rudiments 

acquired in his childhood; but conſtantly em- 

ployed a great part of his leiſure in ſecret ſtudy, 

or in aſſemblies of churchmen, with whom 

he deli ghted to reaſon and to hear their opini- 

ons, on points of literature and ſcience. His 

v. P. Bleſen, daily ſchool (ſays Peter of Blois) was the con- 

pt ſypra, Verlation of the moſt learned men, and a kind 
of academical diſcuſſion of queſtions. 

With his- intimate friends he lived in the 

moſt gracious and eaſy familiarity, particular: 

V. Pitz-Ste- ly with Becket, to whoſe houſe and table 

[hens in vita he would frequently come uninvited and unex- 

+:Eagiuar, e, After they had finiſhed their ſerious 

affairs, the played together (ſays a writer of 

Becket's lie like tawo boys of the ſame age, 

The king's: — humour ſeems indeed to have 

been ſometimes oo playful, in the eye of the 

publick. But the notions of decorum were 

not in thoſe times ſo high and rigid as now: 

nor could the military ſe, then led by our 

| monarchs, 


7 


OF KING HENRY II. 


monarchs, be rendered conſiſtent with all that B 0 © K II. 
pride of royal ſtate, which the forms of a ſet . 


tled court are thought to require. Indeed any 
king may ſafely and amiably diveſt himſelf of 
his majeſty, in hours of recreation, if he 
knows how to keep it up, on proper occaſions ; 
and if thoſe companions, whom he chuſes to 
unbend himſelf with, are neither ſo mean, nor 
ſo vicious, as by their intimacy to diſhonor 
and leflen his character. Henry had ſported 
with his chancellor, and with the nobility of 
his court: but it does not appear that he ever 
contaminated himſelf with the low ſociety of 
buffoons, or any of thoſe who find acceſs to 
the leiſure hours of princes, by miniſtring to 
their vices, or ſoothing their follies. 
His favorite diverſion was hunting; in 
which he followed the cuſtoms of his anceſtors, 
and more eſpecially of the Normans, who 
took a pride in this exerciſe, as indicating a 
manly temper of mind, and forming the body 
to the toils and hardſhips of. war, We are 


told by his ſecretary, Peter of Blois, that when v. Epiſtol. 
he was not reading or at council, he had al- ut ſupra. | 


ways in his hands a {word, or a hunting ſpear, 
or a bow and arrows. The hunting ſpear was 
uſed againſt wild boars, which were then in 
our foreſts, and adding greatly to the danger 
added alſo to the honor of this recreation. 
Henry roſe by break of day, purſued the chace 
till evening with unabaited ardour, and when 
he came home, though all his ſervants were 
tired with following him, he would not fit 

don; 
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BOOK H. down; but was always on his feet, except at 
his meals, which he uſually made very ſhort. 
Even while he was conſulting on buſineſs 
with his miniſters, he ſtood, or walked, Thus 

he kept down a diſpoſition to corpulency which 

would have otherwiſe incommoded him, and 

reſerved the alacrity of youth to old age. 

* the continual habit of exerciſe he was ſo 
indefatigable, that he would perform in one day 

8 occaſion required it) a journey of three or 

four to an ordinary traveller; by which ex- 

pedition he often came unexpectedly upon his 

enemies, diſconcerted the meaſures that were 

taken againſt him, and cruſhed the firſt mo- 

tions to rebellion or ſedition, even in the moſt 
diſtant parts of all the ſeveral ſtates that were 

under his government. The frequent pro- 

greſſes he made about England have already 

been mentioned, They were very beneficial 

to his people; the execution of the laws, the 

good order of cities, the improvement of agri- 
culture, manufactures, and trade, being thus 
under his own immediate inſpection. He was 

the foul of his kingdom, pervading every part 

of it, and animating the whole with his active 

vivacity, Nor were his cares for the publick 

interrupted by luxury, or the powers of his 
mind diſordered and enfeebled by exceſs. He 
was conftantly ſober and often abſtemious both 

in eating and drinking. His table was frugal, 

his diet plain, and in his dreſs he affected the 

utmoſt ſimplicity, diſliking all ornaments, 

which might incumber him and hinder his 


exerciſe, 
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exerciſe, or ſhew an effeminate regard to his BOO K 11, 
perſon, Yet this did not proceed from inat- ————— 


tention to women, He was but too ſenſible 
of the. power of their attractions, and too 
defirous to pleaſe them, even tq the end of his 
7 

His firſt miſtreſs was Roſamond, daughter 
of Walter de Clifford, a baron of Hereford- 
ſhire, and the moſt celebrated beauty in Eng- 
land. Their intrigue muſt have begun in the 
year eleven hundred and forty nine, during 
the ſhort ſtay he made in the weſtern, parts of 
that kingdom, before he went to join the 
Scotch at Carliſle, and when he was very lit- 
tle more than ſixteen years old: for after that 
time he never was in England till the begin- 
ning of the year eleven hundred and fifty three ; 
and from m authority 1t appears, that his 
younger 
years old, when he was elected biſhop of Lin- 
coln, in the year eleven hundred and ſeventy 
three, The eldeſt muſt therefore have been 
born in the year eleven hundred and fifty ; 


on by this lady was almoſt twenty v. G. camb- 
de vita Gal- 
ridi archiep. 

c. i. in Anglia 
ſacri, t. ii. 


Diceto imag. 


unleſs we ſuppoſe that his mother followed ann. 1173. 


her lover into France, of which there is not 
the leaſt intimation in any ancient author, At 
Henry's return into England, in January 
eleven hundred and fifty three, he renewed 
his amour with her, and ſhe muſt have 
brought him Geoffry her ſecond ſon, during 
the courſe of that year. As he was then mar- 
ried, he might, probably, be afraid of Elea- 
nor's jealouſy, and ſollicitous to hide his in- 


trigue 
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BOOK I. trigue from her knowledge; which he might 
—— think fill more neceſſary, when ſhe was with 
him in England, after he came to the crown, | 
And this may have given riſe to the roman- | 


tick tradition, mentioned by Brompton, of his 
having made a kind of labyrinth, in his palace 
of Woodftock, to conceal his miſtreſs from the 
fight and vengeance of his queen. But the 
tale of her having been poiſoned in that palace 
by Eleanor has no foundation. Before her 
death ſhe retired to the nunnery of Godſtow 
near Oxford; and there ſhe died, in what year 


See Dug- I cannot find; but it appears that it was during 
dale's Baron- the life of her father. Henry beſtowed large 
; in return for which 
he required, that lamps ſhould be kept per- 


d 
Gifford, revenues on the convegt 


petually burning about the remains of this 

lady, which were placed near the high altar, 

Horeder, in a tomb covered with filk : but, under the 
Ricard I, reign of his ſucceſſor, Hugh biſhop of Lin- 
Ed coln commanded them to be taken away from 
thence, as being unworthy of ſo holy a place: 
upon which they were removed to the chap- 
ter- houſe of the nunnery, and there interred. 
It may be queſtioned, whether mere piety and 
zeal againſt vice excited the biſhop to this act, 
or a deſire of making his court to Eleanor, 
who then governed the kingdom. That Ro- 
ſamond, after her retreat from the world and 
her lover, lived the life of a penitent, and died 
in the communion of the church, I fee no 
room to doubt; but, if the tender reſpect, 
which Henry paid to her memory, was _ 
— 


G r r. . 


— 
— 


er Me — 82 


— > 


bh Spy IH — 38 


„h — — . — —— — Rv — 


| red too far, it was (to ſay the worſt of it) the BOOK H. 
| Wamiable extravagance of a good heart. One 
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ſhould ſuppoſe, that, ſo long as their connec- 
tion continued, he had no other miſtreſs. ' Vet 
we are told by a writer of Becket's life, that, 


before the promotion of that prelate to Canter- v. Wilhelm. 
bury, there was at Stafford a very handſome in Quadrilog, 


girl, with whom Henry was ſaid to cohabit. 
Poffibly Roſamond might be dead before this 
intrigue began. Fitz-Stephen, in his account 
of the beginning of the quarrel between Henry 


and Becket, mentions a ſiſter of the earl of 


Clare and Pembroke, as the greateſt beauty in 
England, and one for whom the king had en- 
tertained a paſſion: but that ſhe did not yield 
to his deſires may be inferred from the expreſ- 
fion made uſe of by that author. There was 
one Morgan, provoſt of Beverley, who was 
{aid to be his ſon by the wife of Sir Ralph Ble- 
wit, or (as others write it) Blower; and was ſo 
proud of his birth, that, rather than deny it 


in the preſence of the pope, he renounced his 


election to the biſhoprick of Durham: but I 
do not find that he was ever acknowledged by 
his ſuppoſed father: and ſome authors ſay, 
that his mother was not the wife, but the 
daughter of Sir Ralph ; which is the more pro- 
bable account, as he was called, not Blewit, 


but Morgan, It appears from records, that Inter brevia 
Turrim Lond. 


de ann. 19. 


the death of Becket's ſiſter, and whoſe mo- Edw. II. 


Henry had a natural daughter, named Matil- 
da, whom he made abbeſs of Berking, after 


ther's name was Joanna: but when ſhe was 


* 
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- BOOK n. born, or of what family her mother was, is | 
— uncertain. I ſhall have occaſion hereafter to | 
mention other inſtances of his incontinence, | 

and ſome that produced the moſt unhappy ef- 

fects: but in his love for Roſamond, or any 

other of the 1 ladies, there was 

no other weakneſs than what is inſeparable 

from the paſſion itſelf, irregularly indulged. 

He never ſacrificed to them one hour of buſi- 

neſs, or ſuffered them to meddle in the go- 

vernment of his kingdom. Nor was he laviſh 

in beſtowing either honors or riches on their 

relations or dependants. No worthleſs man 

ever roſe to power by their favor; no wor- 

thy man ever incurred a diſgrace at court by 

their malice, Henry was indeed too frequent - 

ly a lover; but he was always a king. 

Some curſory obſervations have already been 

nugde on the manners of the nation, as they 

were in thoſe days, but not ſo particularly as 


V. Malmſb. the ſubject requires. There is a remarkable 
© Wh paſſage in William of Malmſbury upon the 


28 different characters of the Engliſh and Nor- 


mans. He fays, that, before the latter had 
obtained rofieſfion of En __ learning and 
religion were —— ht to ſo low a ſtate 1 — that 
kingdom, that hs, of the clergy could hard- 
ly read divine ſervice ; and, if, happily, wy 
one of them underſtood grammar, bs was 
mired and wondered at by the reſt as a — 
8 The Engliſh nobility were very deficient in 
1 the external duties of piety ; it being cuſtomary 


among them, even * thoſe who were 1 7 
ES 


pow ſolemnity, in e 
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tied, to hear matins and maſs ſaid to them in 
their bed-chambers, before they were up, and 
as faſt as the pri-fts could poſſibly hurry them 
over ; inſtead of —_— divine ſervice, with 


urches or chapels. 

any of them were guilty of the unna- 
tural inhumanity of felling their female 
ſlaves, whom they had kept as their concubines, 
when they were big with child by them, either 
to publick proſtitution, or to al ſlavery 
in foreign lands. They were allo univerſally 
addicted to drunkennefs, and continued over 
their cups whole days and nights, keeping 
open houſe, and ſpending all the income F 
their eſtates in riotous feaſts, where they eat 
and drank to exceſs, without any elegant or 
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magnificent luxury. Their houſes were ge- Idem, f. 36. 
nerally ſmall and mean, their garments plain, I. iti. ſect. 20. 


and ſuccinct: they cut their hair ſhort, and 
ſhaved their faces, except the upper lip.; wear- 
ing no ornament, but heavy bracelets of gold 
on their arms, and painted figures, that were 
burnt into the ſkin, on ſome parts of their 
bodies. The Normans on the contrary (as the 
fame author informs us) affected great finery 
and pomp in their cloaths ; and were delicate 
in their food, but without any exceſs. They 
ſpent little in houſe-keeping, but were very 
expenſive and magnificent in their buildings, 


making that their chief pride, and introducing 


2 new and better mode of architecture into 
this iſland, Nor did they only diſplay this 
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BOOK U. nragnificence in their own private houſes ; but 
—— embelliſhed all the kingdom with churches 


V. Uſher An- 2 Anglo-Saxon church had never aſſented, 
tiquit. ecelef, 


* Britan. 


v. Malmſb. were faithful to their liege lords, if they were 


ut ſupra. 


ſtood equally well how to employ both fraud 
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and convents more ſplendid and elegant than 
thoſe of the Engliſh. They are alſo commend- 
ed, by the abovementioned hiſtorian, for eſta- 
bliſhing here a more decent and more regular 
form of religion: but yet it is eertain, that, 
by admitting new doctrines of popery, to which 


they further corrupted the purity of the Chriſ- 
tian | faith, in this iſland. He adds, that they 


not ill uſed; but that, on occaſion of the light- 
eſt offence given to them, they broke their 
allegianee ; that being accuſtomed to a military 
life, and hardly knowing how to live without 
war, they made it with ardour; but, if they 
could not ſucceed by open force, they under- 


and bribery; whereas the Engliſh had only a 
raſh and impetuous valour. He likewile tells 
us, that the Normans were apt to ſell juſtice ; 
that they were full of emulation, ambition, 
and envy; that they frequently themſelves 
oppreſſed their vaſſals, but bravely defended 
them againſt all others; willingly intermixed 
with the people they had conquered, and of 
all nations in the world were the kindeſt to 
foreigners, putting them upon an equal foot with 
themſelves, if they came to ſettle among them. 
Such is the picture drawn by William of 
Mater ol of _ Engliſh and Normans . 
P 


Sa ho Boca 2 te. - ho ol Coe 
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pared and contraſted together: and no writer BOOK II. 
of thoſe times was better qualified than he to N. 


form a true judgement of their good and ill Prologum 
qualities, or more impartial between them; for I. ili. de geſts 


he had very 


to both nations. Nevertheleſs the diverſity, 
which he has obſerved in their manners, did 
not remain till the times in which he wrote. 
He tells us himſelf, that the Engliſh ſoon ac- 
commodated themſelves tothoſeof the Normans, 


after they had been forced to ſubmit to their 
government, except in one article, namely, 


their temperance in eating and drinking; but, 
inſtead of learning that, they communicated to 
them their own habits, of drunkenneſs and im- 
moderate feaſting, which coetinued for many 


ages the natic nal vices of their common poſte- 
rity. r ie v1 | | 


In weighing the merits. of each people, as 


here deſcribed, it will be found hat che Normans 
were greatly ſuperior to the Engliſh in politeneſs 
and knowledge; and it may therefore be thought, 


that, by a mixture with them, the latter re- 
ceived ſuch improvements, as were a ſufficient 
compenſation for the many evils brought upon 
them in other reſpects. It muſt alſo be con- 
feſſed, that, ſo long as the Anglo-Saxons were 
maſters of England, that kingdom was of no 
account. in the ſyſtem of Europe; but grew 


ſenſe, with much knowledge 
of the world, and was equally related in blood 


to have weight and authority on the continent 


-under 'the government of the Normans, both 


from the dominions which the princes of that 


3 Vor. III. | E race 


* 
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BOOK I. race poſſeſſed in France, and from their active 
——— ambition, which, ſeconded by the enterpriſing 
and warlike diſpoſition of all their nobility, 
rendered the Engliſh name reſpected and illu- 
ſtrious abroad. But whether this honor was 
not purchaſed too. dear, by the loſs of that 
peace, which the ſituation of England, eſpe- 
cially if united with Scotland and Wales, 
might have ſecured to it under the government 
and iſland-policy of the Saxons, may well be 
diſputed. Befides the conſtant expence of blood 
Ps. treaſure, one great muſchicf occaſioned by 
it, was the taking off the attention of many of 
our kings from the important objects of agri- 
culture, manufactures, and commerce, Yet, 
on the other hand, it is certain that foreign 
wars, by exercifing the valour, encreaſe the 
ſtrength of a nation, which, remaining long 
unemployed, is very apt to decay, and ſink 
into an infirm and effeminate ſoftnels particu- 
larly where the people are much addicted to 
commerce, the mercantile ſpirit prevailing over 
the military more than is conſiſtent with the 
ſafety or virtue of a ſtate. To keep up the 
energy of both theſe ſpirits in a proper degree, 
and without prejudice to each other, it is a very 
important and very difficult work of political 
witdom, which has been performed in few 

governments either ancient or modern. 

Ml The military art, during the times of which 
| I verite, was in many particulars the fame 
with that of the ancient Romans. We are 
informed by a contemporary German _— n, 
WI! * | | at, 


* 


— 
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that, in the method of encampinp, and of be- BOOK HJ. 
ſieging towns or caſtles, the Emperor Frede. 
rick Barbaroflh followed their rules. And v. R. deric. 
the hiſtories of the holy war, written within |- 2 2. 
the ſame age, deſcribe the f made in 
Aſia, by the Engliſh and French, agreeably 
to thoſe carried on under the diſcipline of that 
nation. We have one compoſed by an Eng- 
liſhman, Geoffry de Vineſauf, that gives a 

rticular relation of the fiege of Acre, or 
tolemais, to which he accompanied king V. Calf, 
Richard the Firſt. It appears from thence, Ans. 


ae ,? Angl. 
that the beſiegers, among other machines Ricard. reg. 


which had been uſed by the Romans, had iter — * 

moveable towers, built of wood, and of ſucck 

a height, that the tops of them overlooked 

the — of the city. They were 

covered with raw hides, to prevent their being 

burnt; and had alſo a network of ro 

which hung before them, and was intended to 

deaden the violence of the ſtones, that were 

thrown againſt them from the engines of the 

befieged. Thoſe engines were called by this 

author petrariæ, but were the baliſiz of the V. P. Danje 

ancients; and, according to his account of ny 

them, their force was prodigious : they wy ry * 

threw ſtones of a vaſt weight, and were em- V. G. Vine- 

by the beſiegers to Latter the walls, as f ut fur. 
y the beſieged to defend them. He likewiſe 

mentions the croſs-bow among the weapons 

made uſe of in that ſiege. It had been intro- v. G. Piar. 

duced into England by William the Conque- Guft-G.Duc. 

ror, who greatly availed himſelf of it, at te 
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BOOK U. battle of Haſtings: but the ſecond Lateran 
council having Srbadden it in wars between 
P.Daniet hiſt Chriſtian nations, it was _ afide in = 
ea milice country, during the reigns of King Stephen 
. and of bob the . Nevertheleſs 
425. Richard the Firſt, at his return out of Pale- 
Phun anon ſtine, brought it again into France, very fa- 
ppiad. K. ho 8 | : * 

I. v. tally for himſelf, as he was killed ſoon after- 
wards by an arrow ſhot out of that engine. 

Ihe manner of fortifying towns and caſtles, 
ds well as the methods both of attack and de- 


feencee, were ſtill much the ſame as had been 
uſed by the Romans; but the armies differed 
mamuch from thoſe of that people; for their 


principal ſtrength was in the cavalry; where- 
as, among the Romans, it was in the legions, 
which were chieſly compoſed of infantry. 
And this variation produced others, in the 
manner of fighting, and of ranging the troops. 
Vet, upon many occaſions, the horſemen diſ- 
mounted to fight on foot; and this ſeems to 
have been done by the Engliſh more frequent- 
ly than by moſt other nations. The infantry, 
for the moſt part, were archers and lingers ; 
nor were there any in the world more excel- 
leut at that time than thoſe belonging to 
tis ifland, the Normans having communi- 
_ *+ © ©" cated their ſkill to the Saxons, and the Welſh 
being famous for ſtrength, and dexterity in 
drawing the bow. The offenſive arms of the 

„„ 5" cavalry were lances and ſwords: but they al- 
do uſed battle-axes. and maces of different 
borts; and ſome. fought with ponderous _ 
. — * - Ets 
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lets or clubs of iron. I cannot better deſcribe 3 OK II. 
their defenſive armour, than by tranſlating 
the words of a contemporary hiſtorian, who 
has given an account of the manner in which 
the order of knighthood was conferred on the 
father of King Henry the Second. They V: Monach. 
« put him on (ſays that author) an incom- + ye Fl 
« parable habergeon, compoſed of double Duc. See 
plates or ſcollops of feel, which no arrow 7.19 **\den's 
„ or lance could penetrate. They gave him Honor. 
< cuiſhes, or boots of iron, made equally 5nd ow 
„ ſtrong, They put gilt ſpurs on his feet; 38 oy 
« and hung on his neck a ſhield, or buckler; Francoiſe, 
on which lions of gold were painted. On vi P. 385. 
his head they placed a helmet, which glit- 

5 tered all over with precious ſtones, and _. 

* was ſo well forged; that no ſword could 

beende or piece d gu br or, 

This armour, it may be preſumed, was 

richer than that of ordinary knights, and of 

more excellent workmanſhip in the temper of 

the ſteel; but in other reſpects much the 

ſame. The habergeons, or coats of mail, 

were different from the cuiraſſes uſed in later 

times, being formed of double plates of iron; V. Gul. Bri- 
and covering the arms and ſhoulders of the P: 793; 

knights, as well as their bodies. Under theſe Daniel, hi. 

they wore other coats, of leather, or of taf- de la milice 

fety, quilted with wool. The ſeveral parts of f fi, p. 186. 

the outward armour were ſoartfully joined, that Ke 

the whole man. was defended by it from head: 

to foot, and rendered almoſt invulnerable, ex- 

cept by contuſions, _ the point of a lance. 


1 ? 
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or ſword running into his eye, through the 


holes that were left for fight in the vizor of 


the helmet: but if it happened that the horſe 


was killed or thrown down, or that the rider 
. was diſmounted, he could make but little re- 
fiſtance, and was either taken priſoner, or ſlain 

on the ground with thort daggers, which were 


uſually worn by the horſemen for that pur- 


os | | poſe. It being cuſtomary for all who were 


taken in war to ranſom themſelves with ſums 


8 0 bn of money, -which were generally paid to thoſe 


who took them in proportion to the rank of 


the captives, good quarter was given. 


v. Ord. 
Vital. 1. xii. 


pP. 854. 


There is a remarkable paſſage relating to 
this fubje&, in Ordericus Vitalis, a writer 
contemporary with King Henry the Firſt. 
He tells us, that in a battle between Louis le 
Gros and that prince, of which an account has 


been given in a former part of this work, nine 


hundred knights were d, and only two 
of them killed: b = (fays the hiſtorian) 


they were cloathed all over with iron, and 
„ from their fear of God, and the acquain- 


_ < tance they had contracted by living toge- 


| v. Hiſtoire 
Florentine 


ther, they ſpared one another, and rather 


«© defired to take than kill thoſe who fled.” 


Some battles in Italy, Which Machiavel has 
deſcribed, as fought by the mercenary bands 


1. v. p. 233. of that country, In the fourteenth and fifteenth - 


centuries, were of the ſame kind. But-it muſt 
be obſerved, that one of the reaſons here 
given by Ordericus Vitalis, why ſo few of the 
knights, or men at arms, were ſlain * this 
1 | a — jon, 
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action, viz. that they one another, out BOOK II. 


of regard to the acquaintance they had con- 
trated by living together, did not hold in en- 
gagements between different nations, that 

were not ſo connected as the French and Nor- 
mans; nor in civil wars, where the animoſity 
is encreaſed, not diminiſhed, by the know- 
ledge which the adverſe parties have of each 
other : and therefore in theſe we do not find 
that the battles were ſo harmleſs: yet the 
* greateſt ſlaughter was generally made of the 
ot, who were neither ſo well armed for de- 
fence as the knights, nor able to pay ſo high a 
price for their ranſoms. 


* 


Roger de Hoveden ſpeaks of horſes covered 1 


with armour, in the reign of Richard the Firſt: 
but I find no mention thereof in the times of 
which I write; and that they were not uſual- 


ly ſo armed in the reign of Henry the Firſt, 


may be proved from an action before related, 
between Odo de Borleng, and the barons of 
| Normandy, who had revolted againſt that 
prince, in which all the horſes of the rebels 
were killed by the arrows of the Engliſh, 
though not one of the riders was wounded. 

In the above-recited paſſage, concerning the 
arms that were given to Geoffry Plantagenet, 
when he received the order of knighthood, it 
is ſaid, they brought him a lance of aſh 
„ armedwith the ſteel of Poitou, and a {word 
from the royal treaſure, where it had been 
«+ laid up from old times, being the workman- 
2451 Ws 14 « ſhip 


ſect. 59. 
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“ ſhip of Galan, the moſt excellent of all 
6. {word-{miths, who had exerted in forging 
« jt his utmoſt art and labour.” A ſkilful 
ſwordſmith was then ſo neceflary to a warrior, 
that it is no wonder the name of one who ex- 


celled in his profeſſion ſhould be thus recorded 
in hiſtory, and a ſword of his making depo- 


C. 22. 


ſited in the treaſury of a king. It muſt be ob- 


ſerved, that, in thoſe days, a ſuperior degree 


of bodily ſtrength gave a double advantage; 
for the ſtronge:t knight could wear the hea- 
vieſt armour ; whereby he was better ſecured 
than others againſt the weapons of an enemy ; 
and at the ſame time he could wield the moſt 
ponderous weapons, which the armour of 


others was unable to reſiſt. This advantage 


was ftill encreaſed, if his ſword was finely 
tempered,. and his defenſive arms were ren- 
dered more impenetrable by the {kill of the 
armorer in preparing the ſteel. Thus ſome 
extraordinary acts of. perſonal valour, which 
are related in our ancient hiſtories, and ſeem 
to us quite incredible, may indeed be true. A 
ſingle man, in a narrow paſs, may have de- 
fended it againſt a great number of affailants z 
and the ſucceſs of a battle may have ſometimes 


been decided by the particular proweſs of a 


few knights, or men at arms. Geoffry de 
Vineſauf, in his account of the cruſade againſt 
Saladin, makes the officers of the 'Turkiſh 


forces ſay to that prince, in excuſe of their 


having been beaten in an engagement with 


the 
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the Engliſh, that they could not hurt the ene- BOOK IT. 
, Who were not armed as they were, but 

with impenetrable armour, which yielded to no 
weapons; ſo that in aſſaulting them they ſeemed 

to ftirike againſt flints. The ſame author de- 
{cribes'the Turks in another part of his book, - 

as being armed very lightly, but bearing a 

quiver full of arrows, a club ſet thick with 

— ſpikes, a ſword, a light javelin, and a 

ſhort dagger or knife, Yet it appears; from 

his own relations of ſeveral battles, that with 

theſe weapons they often killed a great num- 

ber of the Chriſtians: and therefore we muſt 
underſtand the paflage before cited with ſome 
allowance for a degree of exaggeration. We 

alſo find that the armour of the knights in 

thoſe days was not always proof againſt ar- 

rows from Welſh or Engliſh bows. And ſuch 

violent ſtrokes were given with maces and clubs 

of iron, as no helmets could reſiſt. Beſides 

the heavy cavalry, there was a ſort of light- 

horſe, that only wore an habergeon and ſkull- 

cap of that metal. Some of the infantry had 

allo ſcull-caps and jaquettes of mail, with tar- v. Gul. le 
gets of wood, or light breaſt-plates. It was Bretov. 
cuſtomary. for knights to. bear their coats of _ 
arms painted, either upon the rims, or in the et P. Daniel 
middle of their ſhields; and their helmets were _ mw 
adorned with different creſts, which, together 2 
withthe arms, remained to their families. Some 

good authors have aſcribed the origin of this 
cuſtom; from whence the modern ſcience of he 
raldry was derived, to the inſtitution of tilts and 

2 | tournaments, 


* # 1 


2 ————— 


V. Eſſaĩ ſur la 
Ville de Paris. 


V. Selden de 
Duello. 
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BOOK u. tournaments, in the tenth century; but 
= others date it from the cruſade under 


Godfrey of Bouillon, when the confufion 
ariſing from ſo great a number of noble- 
men of different nations ſerving toge- 
ther made them invent theſe diſtinctions. A 
late ingenious French writer has very juſtly 
obſerved, that wearing ſuch enſigns on their 
ſhields, and appropriating them to diſtinguiſh 
particular families, couldnot have beenthe gene- 
ral practice in Europe, till after the death of 
William the Conqueror: for, if it had, his 
{on Robert muſt have known him by his ar · 
mour, and could not have ignorantly thrown 
him to the ground, as hath been related in the 
book perfixed to this hiſtory. | 

Tilts and tournaments, we are told, were 
firſt introduced into Germany by the empe- 
ror Henry, ſurnamed the Fowler, who died 


in the year nine hundred and thirty ſix; and 


HFHiſt. de la 
milice Fran- 


coiſe, Il. vi. 


who, among other ordinances relating to thoſe 
ſports, forbad the admitting of any perſon to 
jouſt, who could not prove a nobility of four 
deſcents. Soon aſterwards they were brought 
into England by King Edgar; and, in the 
following century, were eſtabliſhed all over 
France. Geoffry de Preuilly, a baron of 
Anjou, is mentioned, in ſome of the hiſtories 
or chronicles of that age, as the firſt who in- 
troduced them into that kingdom: but Father 
Daniel rather thinks, that he only drew up 
a code of laws, by which they were regulated; 
and that thoſe regulations had been ſettled 


by 
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by the king and the nobility in their aſſem- BO Ok H. 
blies. 228 | * 
Thbeſe entertainments are juſtly called, by 

ſome of our ancient hiſtorians, military exer- 

ciſes and preludes of war. For they were of v. Neubrig, 
very great uſe to inſtruct the nobility in all et Hovedeu, 
the methods of fighting which prevailed at that 

time, but eſpecially in the dexterous manage- 

ment of their horſes and lances. They alſo 

kept up a martial diſpoſition, and an eager 
emulation for military glory, in time of peace; 

But, as they were frequently attended with ac- 

cidents fatal to thelives of thecombatants, Pope 

Innocent the Second and Eugenius the Third 

made canons againſt them, by which all who 

ſhould die in them were denied Chriſtian bu- 

rial, Yet, notwithſtanding the ſeverity of 

this prohibition, they continued in France; 

and a few of them were held under King Ste- 

phen in England; but Henry the ſecond, from 

the humanity of his nature ; or, perhaps, to 

ſhew his reſpe& for the authority of the church, 

where the intereſt of the ſtate did not abſo- 

lutely oppoſe it, moſt ſtrictly forbad them. 

His ſons revived the practice of them, eſpe- 

cially his ſucceſſor, Richard; whoſe ardour 

| for them was violent ; becauſe no perſon ex- 

| celled in them more than himſelf: nor did 

they entirely ceaſe in England till the latter 

end of the fixteenth century : for, in the year 
| fifteen hundred and ſeventy two, Nr other 
5 pomps for the entertainment of the duke of 
| Anjou, Queen Elizabeth held a tournament 
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BOOK If. in the tilt· yard at London, where Sir Philip 
—— Sidney won the prize: and carquſals, another 
See the mode of them, but not ſo dangerous, con- 
gre - Sir tinued in uſe under James and Charles the 
and Preface. Firſt. It muſt be likewiſe remarked,” that, 
aAaäalthough tournaments were prohibited by 
King Henry the Second, the exerciſes practiſed 

there, and the emulation excited by them, 

were not intermitted during the courſe of his 

. reign. A contemporary writer informs us, 
Steen In giving an account of the city of London, 

phen's ac- | SE EY PT > 

count of Lon that, on every Sunday in Lent, the ſons of 
_ peifixed the citizens {allied forth in troops from the 
af Ble gates, mounted on war-horſes, and armed 
with ſhields and lances, or, inſtead of lances, 

with javelins, the iron of which was taken off, 
in order to exerciſe themſelves in a repreſenta- 
tion and image of war, by mock-fights, and 
other acts of military contention. He 
adds too, that many courtiers, from the 
neighbouring palace, and young gentlemen of 
noble families, who had not yet been knighted, 
came to combat with them, on theſe occafions, 
It cannot be doubted, that thoſe noblemen, 
who had been honored with knighthood, had 
proper places'of exerciſe, for keeping up' their 
{kill in horſemanſhip, and the dexterity they 
had acquired in the management of their arms. 
The abovementioned author ſays further, that 
on every holiday, throughout the whole fum- 
mer, it was uſual for the young citizens to go 
out into the fields, and practiſe archery, wreſt- 
ling, throwing of ſtones and „ 

— wit 
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with other ſuch martial ſports, And, during BOOK II. 
the feſtival of Eaſter, they repreſented a kin . 
of naval fight on the river Thames. h 

Ihe moſt particular and authentick account 
I bave met with of the navies in thoſe days, 
and alſo of the manner of fighting at ſea, is in 
the before-cited hiſtory of Geoflry de Vine- 
ſauf. From his deſcription it appears, that 
the ſhips of war were all Gallies; but he ſays, 
that in his time they had generally no. more 
than two rows of oars ; and he adds, that the - 
veſſel, which the Romans called Liburna, was 
then named a galley; being long, narrow, 
and low- built. To the prow was affixed a 
piece of wood, commonly then called a ſpur, 

but by the ancients, a roſirum ;- which was de- 
figned to ſtrike and pierce the ſhips of the 
enemy; but there were alſo leſſer gallies, 
with only one tier of oars: which being ſhor- 
ter, and therefore moved with greater facility, 
were fitter for throwing wild- fire, and made 
uſe of to that purpoſe. The ſame writer has 
related all the circumſtances of a ſea- fight, 
which the Chriſtians, who were going to the 
ſiege of Ptolemais, had with the Turks, on 
that coaſt, He tells us, that when the 
fleets - were advancing to engage, that of the 
Chriſtians was drawn up, not in a ſtrait 
line of battle, but in a creſcent or half- moon; 
to the mtent, that, if the enemy ſhould at- 
tempt to break in, they might be incloſed in 
that curve, and conſequently overpowered. _ 
ln the front of the half-moon (that is, — 
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 BOOR n. the two ends of the curve) the Chriſtians; 
placed their ſtrongeſt galleys, that they might 


attack with more alacrity, and better repel the 
attacks of the enemy. On the upper deck of 
each galley the ſoldiers belonging to it were 
drawn up ina circle, with their bucklers 
cloſely I ; and on the lower deck the 
rowers {at all together, ſo that thoſe who were 
to fight, and were placed above for that pur- 
-poſe, might have the more room. The action 
began, on both fides, with a diſcharge of their 
miffile weapons: then the Chriſtians rowed 
forwards, as ſwiftly as they could, and ſhocked 
the enemy's galleys with the ſpurs or beaks of 
theirs : after which they came to cloſe fighting; 
the oppoſite oars were mixed and entangled to- 
gether; they fixed the gallies to each other by 
; grappling irons thrown out on both fides ; and 

red the planks with a kind of burning oil, com- 
monly called Greek uiid. re. The account 
which the ſame hiſtorian gives of that 4vild- 
fire is worth tranſcribing. His words are theſe : 
* With a pernicious flench and livid flames it 
* conſumes even flint and iron: nor can it be 
* extinguiſhed by wwater : but by ſprinkling ſand 
** upon it the violence of it may be abated ; 
and vinegar poured upon it will put it out. 

We know of none ſuch at preſent. The 
compoſition was firſt diſcovered by Callmicus, 
an architect, who came from Syria to Con- 


V. Monte, ſtantinople; and the Greek emperors, fer ſome 


quien, Cauſes 
delagrandeur , 
et decad. de 


time, kept the ſecret to themſelves. Conſtan- 
tine Porphyrogenitus, in his treatiſe on the 


Temp. Rom. adminiſtration of the empire, which he dedi- 


. _ cated 
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cated to his ſon, adviſes that prince to anſwer BOOK I. 


63 


the barbarians, who ſhould defire him to give 


them any of the Greek fire, that he was not 
allowed to part with it, becauſe an angel who 
gave it to Conſtantine the Great, commanded 
him to refuſe it to all other nations. While 
this advice was adhered to, the wild-fire proved 
of great uſe to the defence of the empire; 
ſeveral fleets, which came to invade Conſtan- 
tinople, having been burnt. and deftroyed 
by it; but it appears by the paſſage above- 
quoted, that in the twelfth century the. ſecret 


was known to many other nations, and even 


to the Mahometans. I find alſo that it was 
uſed in the attack and defence of towns and 
caſtles. | 1 

The Saxon chronicle tells us, that King 
Alfred, to oppoſe the invaſions of the Danes, 
ordered a number of ſhips or rather galleys, to 
be built upon a new model, different from thoſe 
which were uſed by that nation, or by the Fri- 
ſons; being higher than any of theirs, and 


Chron. 
Saxon. ſab 
ann. 879. 


almoſt twice as long; better ſailors, more 


ſteady, and more proper for war. Of theſe 
ſome had fixty oars, and others more, Ex- 
perience ſhewed that they were ſuperior to any 
of thoſe ſhips, with which the northern cor- 
fairs had infeſted the coaſts of England, till 
this admirable prince, whoſe genius and appli- 
cation to whatever might conduce to the bene- 
fit of the publick inſtructed his ſubjects in all 
kinds of uſeful knowledge, made this im- 


provement in the. naval architecture of the 


Anglo- 
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' BOOK H. Anglo-Saxons. His ſon, and grandſons, af 
—: ter the wiſe example he had ſet them, kept up 
very ſtrong fleets, which not only protected 
but enlarged their dominions. And, (if we 
V. Flor. Wig. may believe the accounts of ſome ancient hiſ- 
fubann. 938. torians) his great grandſon Edgar raiſed the 
N 5 maritime force of England to ſuch a degree, as 
cannot be paralleled in the hiſtory of any other 

nation. They tell us, that this monarch had 
three ſeveral fleets, each of twelve hundred 
fail, and all ſtout ſhips, which were ſtationed 
to guard the different coaſts of his kingdom ; 
and that every year he cruiſed in each of theſe 
ſquadrons, ſo as to make, within that time, 
the whole tour of the iſland. If theſe ſhips 
had heen built upon the ſame model as Alfred's, 
the number of rowers aboard of them, allow- 
ing but one to each oar, would have exceeded 
two. hundred thouſand, beſides the mariners 
that were neceflary to manage the fails, and 
ſoldiers for battle. But ſuppoſing. that three 
in four of them were of a much {maller ſize, 
and carried no more than four and twenty men 
each, which was the loweſt compliment of 
any that we read of in thoſe days, the number 
is fill greater than England, not united either 
with Scotland or Wales, could poſſibly fur- 
v. Maze niſh, to be kept, as it is ſaid theſe were, in 
Clauf. c. 10. Conſtant employment. I am therefore ſur- 
prized that Mr. Selden, in, one of his moſt 
important and elaborate works, ſhould ſeem 
to have given credit to this account, which 
certainly 1s exaggerated very far beyond truth: 
WR] 8 though 


GH 
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though it is probable that King Edgar had a BOOK II. 
much ſtronger fleet, and more conftantly ""— 
maintained on all the coaſts of his kingdom, 
than moſt of his predeceſſors; becauſe we find 
that he enjoyed a ſettled peace, through the 
whole courſe of his reign, unmoleſted by any 
of the people of the North, or other foreign 
ſtates. Yet he had not been dead above fix or Chron: Sax: 
ſeven years, when the naval power of the 1 
Engliſh was ſo ſtrangely reduced, or ſo ill See alſo Sir 
managed, that a Daniſh ſquadron of ſeven f, Crooke's 
ſhips was able to inſult ſome parts of their 1 
coaſts, and to plunder their town of South- the ſhip- mo- 
ampton. Nor did the loſs and diſhonor which 5,1, _ 
the nation had ſuſtained by this deſcent, excite e 
them to reſtore, or better regulate, their mari- 
time force. For, ten years afterwards, Ethelred, 
or rather thoſe who had the direction of publick 
buſineſs, during the tender years of that prince, 
could find no means of delivering the kingdom 
from theſe invaders, but by giving them 
money; for the raiſing of which a new tax, 
called danegeld, was impoſed on the people. 

The natural effect of this timid meaſure was 
to draw on other invaſions. They accordingly 
happened ; and more compoſitions of the ſame 
nature were exacted, each new payment being 
higher than the foregoing : ſo that from ten 
thouſand they came to eight and forty thouſand 
pounds; a great ſum in thoſe days! One vi- | 
gorous effort was indeed made by Ethelred, Chron. Sar. 
in the year one thouſand and eight, to free {vb ann. 1008 
himſelf and his people from this infamous 
VoL. HI. ä tribute, 
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BOOK Il. tribute, by a general tax on all the land of the 
kingdom, for fitting out of a fleet, which 
might effeQually guard it againſt the Danes. 
Every three hundred and ten hides of land was 
charged to furniſh a galley of three rows of | 
oars, and every eight hides to provide a coat of | 
mail and a helmet ; which armour was for the 
. foldiers, deſigned to be employed as marines, 
aboard of the fleet. This was done with the 
advice and conſent of the parliament, or witena 
gemote : and the Saxon chronicle tells us, that 
Wl. * ban, — the number of ſhips built and equipt the next 
9 year, by means of this impoſition, was greater 
than any, that the Engliſh nation had ever 
furniſhed under any former king. Mr, 
V. Mare Selden obſerves, that, according to a compu- 
clauf c. 11. tation made in Camden's Britannia from rolls 
of that age, the number of hides of land in 
England did not exceed two hundred and forty 
three thouſand ſix hundred; which makes the 
number of ſhips obtained by this hidage ſeven 
bundred and eighty five. This apparently 
was a fleet ſufficient to have maintained 
the ſovereignty of our ſeas againſt any other 
nation. Vet, by violent tempeſts and wicked 
treachery, it was ſoon deſtroyed; and the 
wretched expedient of compounding with the 
Danes was again taken up ;- which at laſt pro- 
_ ceeded fo far, that, in the year one thouſand 
2 Sax. and twelve, the Engliſh nobility, after paying 
i üg. als the tribute (though too late to prevent the 
enemy from over- running and ſubduing a great 
part of the kingdom) hired a ſquadron of 
e Daniſh 


\ 


gliſn to maintain conftantly in his ſervice fix- 
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Daniſh ſhips to guard their coaſts againſt the BOO K II. 
attacks of other corſairs. All England being 
ſoon afterwards ſubjected to Canute, that Chron. Sax, 
prince, in the year one thouſand eighteen, diſ- — 
miſſed all his Daniſh fleet, except forty ſhips, 
which he retained to ſecure his new acquired 
dominions : but, in the year one thouſand and 
twenty eight, he carried with him to Norway Ibidem, fub 
fifty five ſhips of war, which his Engliſh **" 
Thanes provided for him, and by which he 
was enabled to conquer that kingdom. His 
ſon and ſucceſſor, Harold Harefoot, who Ibidem, ſub 
reigned only four years, laid a tax upon the En- ann. 1039. 


teen ſhips of war, allowing eight marks to each 

rower, according to the eſtabliſhment ſettled 

by Canute, His brother, Hardicanute encreaſed 

that number to ſixty two, with the ſame al- 

lowance to each rower ; for the defraying of 

which there was paid, in the ſecond year of 

that king, twenty one thouſand and ninety 

nine pounds: but preſently afterwards he re- Chron. Sax. 
duced the number of ſhips to thirty two, and 
the charge to eleven thouſand and forty eight 

pounds. In truth, it was not neceſſary that 

theſe Daniſh princes ſhould keep any great na- 

val forces for the defence of this iſland; as they 
themſelves had the dominion of thoſe northern 
countries, from whence the former invaſions 

and deſcents had been made: and as no other 

power, then exiſting, could pretend to diſpute 

with them the empire of the ocean. 


F 2 Hiſtorians 
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BOOK II. Hiftorians relate that earl Godwin, to ap- 
ae, peaſe the anger of his ſovereign, Hardicanute, 
de geſtis Reg. for the ſhare he had in the death of Alfred, 
Angl.l. that prince's brother, preſented him with a ſhip, 
Ee lheeta the beak of which was of gold, and which 
carried eighty ſoldiers, of whom every one 

had on each arm a golden bracelet, - that 

weighed ſixteen ounces ; on his head an iron 

helmet, gilt with gold, as were alſo the other 

parts of his armour ; on his left ſhoulder a 

Damiſh battleaxe, and in his hand a javelin : 

which circumſtances I here mention, not ſo 

much on account of the richneſs of the gift, as to 

ſhew the number of ſoldiers, that, in thoſe days 

ſerved aboard of ſhips of war, and how they 

were armed. For it may reaſonably be fup- 

poſed, that this galley was equipt in much 

the ſame manner as others were at that time, 

except the peculiar magnificence of the gold 

in the beak and in the ornaments of the ſoldiers. 

ow _— It appears from records, that danegeld was 
Herming, levied in the reign of Edward the Confeſſor, 
Chartul. not to be paid to the Danes, but to oppoſe their 
vol. i. - invaſions; and it ſeems to have been continued 
during the firſt eight years of that king, as a 

conſtant fund for his navy. We are told that 
v. Ingulph. he took it off, in the year of our Lord one thou- 
p- 65. ſub ſand and fifty one, becauſe he ſaw the devil 
edit. Gale. dance on a heap of the money collected by 
that tax : but Ingulphus, who mentions this 

ridiculous tale, only as a popular rumour, gives 

us a very good reaſon why the lands of the 
kingdom were then diſcharged of this burthen, 


namely, 
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namely, there being a great famine that year, 
which moved the king to remit it, out of cha- 
rity to the poor. Yet it muſt be obſerved, 
that this temporary evil was no proper cauſe for 
aboliſhing a tax, which at other times might be 
neceſſary, to all perpetuity : and therefore I 
much doubt the hiſtorian's exactneſs in ſaying 
it was ſo aboliſhed. Edward's ſucceſſor, Ha- 
rold, drew together a fleet of ſeven hundred 
{ſhips of war; and yet we do not find that any 
danegeld, or other ſimilar impoſition, was levied 
by that prince. This expence therefore muſt 
have greatly exhauſted his treaſury, and, toge- 
ther with the charge of his mercenary troops, 
will account for bis having been ſo tenacious of 
the ſpoils he took from the Norwegians. 

In the year one thouſand and eighty three 
(or; as others ſay, eighty four) William the 
Conqueror, apprehending a great invaſion of 
England from Denmark and Flanders, revived 
danegeld, and advanced it to fix ſhillings a hide; 
but as it appears that many lands, which, un- 
der the Anglo-Saxon kings had been charged 
with this tax, were exempted from it by him 
(on the ſubject of which exemption I ſhall ſay 
more hereafter) it is probable, that, notwith- 
ſtanding the augmentation of the charge, the 
2: 9" was little more than had been obtained 
rom former danegelds. We are told by the 
author of the dialogue de Scaccario, which was 
written in the reign of Henry the Second, 
that William the Conqueror would not re- 
vive this tax (which, at firſt, had been ex- 

| Fy acted 
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V. Pictav. 
ſect.a. p. 20 c. 


Chron. Sax, 
ſub ann. 1083 
Hoveden, 
ſub ann. 1084 


1. i. e. 1 
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BOOK II. “ acted upon urgent neceſſity, in time of war) 

—— < as an annual ſupply ; nor yet would he en - 

e tirely give it up; but reſerved it to anſwer 

« extraordinary and unforeſeen occaſions ; for 

which reaſon it was rarely taken by him or 

his ſucceſſors, andonly when actual wars with 
“foreign nations, or the fear thereof, came u 

„ them.“ It is not certain that danegeld, or, 

ee — as the Saxon chronicle terms it militare tributum, 

Ann. 1040, Was ever exacted by William Rufus. He im- 

| poſed indeed a hidage of four ſhillings a hide on 

all the land of the kingdom : but it was not ga- 

thered, like the former danegelds, for the aug- 

mentation or ſupport of the royal navy, or for 

the defence of the coafts, or any alarm of inva- 

ſion, but to enable him to acquire the dutchy 

of Normandy, in mortgage from his brother. 

I therefore conſider this exaction as of a quite 

different nature, tho being levied from the lands 

of England, as danegeld had been, it was, inac- 

curately, ſo called. The aid to Henry the 

Firſt for the marriage of his daughter, which 

he claimed as a feudal right, is ſaid by ſome 

writers to have been raiſed by a land tax, aſter 

the rate of three ſhillings on every hide of land. 

See Hift, of But nothing can be more improper than to call 

the Excheq. this a danegeld, though Mr. Madox has an old 

1 I chronicle, in which it is ſo denomi- 

J. vii, ſ. 217. nated, Henry of Huntington mentions it, but 

without that appellation. Nevertheleſs it ap- 

pears by the great roll, commonly called the 

fifth of King Stephen, but which Mr. Madox 

has demonſtrated to belong to the reign of 


Hepry 
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Henry the Firſt, that it was collected fix years BOOK II. 
together by that king, and accounted for in the ————” 
ſame words that were wont to be uſed in ac- V. Diſeertat. 
counting for the ſettled yearly revenue. Of —— 2 
Stephen's reign we bave no rolls; but notice is Scaccarii at 
taken, in ſome hiſtories, of his levying of dane- the _ 
geld, which he had a good pretence to do, as nag; 5 
he was in perpetual fear of invaſions from Nor- Exchequer. 
mandy, or other parts of France, in favor of Pad, 1-146 
Matilda or her fon. We find by the rolls c. 17. "F 
that it was paid in the firſt, ſecond, twentieth, 
and twenty firft years of Henry the Second. 
The low ftate in which he found the fleet of 
England might make it neceflary for that prince 
to continue this impoſition till the third year of 
his reign : and the danger of an invaſion from 
France or Flanders might naturally induce 
him to revive it in the twentieth. 

What was the ordinary ſtrength of the royal 
navy, from the times of William the Conqueror 
to thoſe of Henry the Second incluſively, or 
to what number of ſhips it was encreafed upon 
extraordinary exigences, we are not well in- 
formed. But it appears from a paſſage in the V. Libr. Ru- 
Red book of Exchequer that, the Cinque Ports, dum Scac- 
during thoſe times, were obliged by their See alſo the 
tenures, to provide fifty two ſhips, and twenty argument of 
four men in each ſhip, for fifteen days, at their in he * . 
own charges, to defend the coafts, when re- ſbip- money 
quired. And not only theſe, but other mari- chu ate 1 
time, and even ſome inland towns, held by the day's argu- 
fame kind of ſervice. This feems to have ment for Mn 
been the conſtant ſupport of the navy: but "rm 
F 4 „„ 
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BOOK H- upon extraordinary occaſions danegeld was 


—— levied: and, altho' at the end of that century 
the name was loſt, a like proviſion was often 
SeeSpelman's made, in every age, by our parliaments for 
- 54188 *- the defence of the Britiſh ſeas and ſecurity of 
. the kingdom. $f K 3 
See alſo Sax. It has been mentioned in a former part of 
Chron. 6a this work, that the Engliſh fleet in the chan- 
mT 2089. nel did William Rufus good ſervice againſt 
& H. Hunt. his brother; a great number of Normans, who 
1 *73* were coming over to ſupport the pretenſions 
| of the latter, having been deſtroyed in their 
paſſage, by the ſhips that guarded the coaſt of 
Suſſex ; which ſo intimidated Robert, that he 
durſt not attempt another embarkation, A 
{ſufficient fleet was likewiſe ſent by Henry the 
VH Hunt. Firſt, at the beginning of his reign, to oppoſe 
40 50. that prince in his paſſage between Normandy 
and England: but a part of it joined him; 
which enabled him to land without difficulty; 
and a peace being ſoon concluded between the 
two brothers, this iſland remained exempt from 
the invaſions of foreigners, or any alarm of 
that nature, till the war excited againſt Henry 
by the ſon of Duke Robert obliged him again 
to provide for the defence of his realm, by a 
proper exertion of its maritime power. 
During the reign of Stephen the Engliſh 
navy declined much in its ftrength, and we 
cannot wonder that it did: for the long inteſ- 
tine war, which deſolated the kingdom, ruin- 
ed its commerce: without which: it is impoſ- 
ſible for any prince to maintain a naval 13 
| | Thi 
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This was reſtored, and probably, augmented, BOOK H. 
by Henry the Second: yet it ſeems, that, till 


the latter part of his reign, he made no efforts 
to fit out any powerful fleets; becauſe, being 
maſter of almoſt all the French coaſt, and in 
cloſe alliance with the earls of Flanders and 
Boulogne, he feared no invaſion. For the 
kings of Denmark had given up all intentions 
of renewing their claim to England; nor did 
their ſubjects, or any other of the northern na- 
tions, continue thoſe piratical expeditions, 
which had been ſo troubleſome to the Engliſh 
in former times. It ſeemed therefore unneceſ- 
ſary for Henry the Second to guard his coaſts 
by great fleets; and, being buſied upon the 
continent, he chiefly turned his thoughts to 
the encreaſing and ſtrengthening of his land- 
forces, which he might better make uſe of, 
either to defend or enlarge his territories in 


France. Geoffry de Vineſauf tells us, that C. 335, 


after King Richard the Firſt had made himſelf 
maſter of Cyprus, when all his galleys were 
arrived in one of the ports of that iſland, the 
number of them, including five which he had 
taken from the Cypriots and added to his own, 
amounted to a hundred; whereof ſixty were 
ſuperior to the common armed galleys. And 


in another place he ſays, that a fleet ſo fine, C. 12. 


and ſo well provided, had never been ſeen be- 
fore, Befides the galleys, Richard had with 
him, when he failed from the harbour. of Meſ- 
ſina in Sicily, a hundred and fifty great ſhips, 
which he uſed as tranſports, 'Fheſe, we are 


told, 


V. Hoveden, 
pars. II. f. 393 


74 HISTORY OF THE LIFE 


BOOK II. told, he had ſelected from all the ſhipping in 
the ports of England, Normandy, Poitou, 
| and other maritime territores. That moſt of 
the galleys were built before the death of his 
father I think very probable ; for they could 
not otherwiſe have been ready to put to ſea in 
Arn, ſo ſhort a time after. A manuſcript chronicle, 
Gloſſ. Busse of the age of Henry the Third, cited by Spel- 
man in his Gloflary, ſays that fifty of theſe 
were triremes, viz. galleys of three rows of 
oars ; and that, among the other ſhips, thir- 
teen diſtinguiſhed there by the name of buſſes, 
carried, each of them, three maſts. Upon the 
whole I preſume, that, the more numerous 
fleets, mentioned before in the Engliſh hiſtory, 
conſiſted of veſſels much ſmaller than this of 

| Richard. TAME TO 
V. Apendix There is a very remarkable law of King 
from Wil- Athelſtan, which ſays, that any merchant, 


Nia Sax. 


Leg. Judicia Who has made three voyages, upon his own ac- 

nts count, beyond the : Britith channel, or narrow 

See alle Spel- eas, ſhall be entitled to the privilege of a 

man's Coun- Thane, This was a great encouragement 

el. and = given to commerce, and ſuch, indeed, as it is 

very ſurpriſing to meet with in the hiſtory of ſo 

rude an age, Warlike nations, though infini- 

tely more refined than the Engliſh were in 

thoſe days, are apt to confider all trade as ra- 

ther diſhonoring, than ennobling, thoſe who 

carry it on: it is therefore no ſmall indication 

of the good ſenſe of King Athelftan and his 
. witena gemote, or parliament, that they broke 

through this prejudice, and made nobility = 
. reWar 
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reward of mercantile merit. It does not ap- BOOK Il, 
pear that the Norman kings adopted the ſame 
policy : but that under {ome of thole princes, 

whoſe reigns are treated of in this work, Eng- 

land continued to enjoy a flouriſhing com- 

merce, may be well inferred from the great 

quantity of money and plate contained in the 

treaſury of William the Conqueror, of Henry 

the Firſt, and of Henry the Second, at the 

time of their death. It has already been ſaid, 

that, excluſive of the plate, the treaſure left by 

William the Conqueror, in his palace at Win- 

cheſter, amounted to ſixty thouſand pounds 

weight of filver in coined money ; and that 

left by his ſon Henry to a hundred thouſand. v. Benedid. 
A contemporary writer likewiſe informs us, Abbat. de 
that, ſoon after the deceaſe of King Henry the — r, * 
Second, Richard the Firſt ordered an exact ac- 1182. 
count to be taken, both in number and weight, t. i- P. 553. 
of all his father's treaſures, and found them k 
amount to above ninety thouſand pounds in 

ſilver and gold. Another ſays, that he cauſed 

all the treaſures of his father, in ſilver and gold, V. Hoveden 
to be weighed, and found that it greatly ex- n 
ceeded the value of a hundred thouſand marks. f 374. 

It has been ſhewn, before, that, in thoſe days. 

one pound of ſilver contained about as much of see theNotes 
that metal as three pounds do now, and that a *2.theHiſtory 
mark was two thirds of the value of that pound. * 
The wealth of the prelates and chief nobles of England at 
the realm was proportionably great; and they che gg of 
had alſo much plate and other rich ornaments, lame on the 
in their houſes and wardrobes ; nor did the value of mas 


piety ode 


BOOK II piety of the times omit to decorate, in a moſt 


dale's Mo- 


naſt icon and 


History of 
the Exche- - 
quer. c. 10. 
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{ſumptuous manner, thecathedral churches, and 
thoſe belonging to ſeveral convents, with cru- 
cifixes, ſhrines, and veſſels of gold and ſilver. 
Theſe precious metals being rare at that time 
in Europe, ſo much of them could not poſſi- 
bly have come into a country, where the 
earth produced none, and which drew no ſup- 
plies of them from the ſpoils or the tribute of 
any other nation, without a conſiderable 
balance of trade in its favor. Whether we had 
any exportation of woollen manufactures, 
during the times that I write of, I cannot ab- 
ſolutely affirm. But it appears undeniably, 
by the annual payments which they made to 
the crown, that there were many gilds of wea- 
vers in different parts of the kingdom. For 
example, in the fifth year of Henry the Se- 
cond, the weavers of London ſtood charged in 
the Exchequer rolls with four marks of gold, 
on the farm of their gild for two years. In 
other years of the ſaid king they paid twelve 

nce per annum. And there are records of 
tke payments from the weavers of Oxford, 
York, Nottingham, Huntingdon, Lincoln, 
and Wincheſter, in that and the following 


_ © reign. On which I find this obſervation, in 


Original of 


a treatiſe written by the learned Sir Matthew 
Hale, that, in the time of Henry the Second 
% and Richard the Firſt, this kingdom greatly 
&« flouriſhed in the art of manufacturing woollen 


cloth: but by the troubleſome wars in tlie 


« time of King fohn and Henry the Third, 


„ and 
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and alſo of Edward the Firſt and Edward BOOK II. 
« the Second, this manufacture was wholly loſt, 
and all our trade ran out in wool, wooſfels, 

« and leather, carried out in ſpecie. It is 

alſo obſerved by Mr. Madox, in his hiſtory of Hiſt. of the 
the Exchequer, that the cities of Worceſter, Exchequer, 
Gloceſter, Nottingham, Norwich, Bedford, © P 35+ 
and many other towns, paid fines to king 

John, that they might buy and ſell dyed cloth, as 

. they were accuſtomed to do in the time of King 

Henry the Second. This ſhews that both the 

cloathing and dying trades had then flouriſhed, 

and had been free from ſome oppreſſions with 

which they were afterwards loaded. It is rea- 

ſonable to ſuppoſe, that the Flemiſh colony, 

of which much has been faid in this book, 

when they were diſperſed over England, at 

their firſt coming into Flanders, in the reign 

of William the Conqueror, not only exerciſed 

the art of weaving, which before their emigra- 

tion they excelled in, but inſtructed the En- 

gliſh, and improved their manufacture. One 

may alſo preſume, that when they were after- 

wards ſettled in South Wales, upon the ſea- 

coaſt, they addicted themſelves to foreign tra- 

fick, and carried it on with the woollen cloths 

which they continued to make. Indeed this 

may be naturally inferred from the words of Videltinera- 
Giraldus Cambrenſis, who, deſcribing them as tum Cam- 


\ 4 * | b 1 * I. . | 
they were in the time of Henry the Second, e. wp fn 948. 


calls them a people moſt verſed in woollen manu- de Haverford 
Jaclures and merchandiſe, who, with any labour © er 
or danger would ſeek for gain by (a or land. 

iT | EE? Perhaps 


* 


« 
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BOOK II. Perhaps it was to encourage theſe manufactures, 
—— that the exportation of wool rough. was 
— with a duty of half a mark on each 
ck. | 
v. Radevic. There is preſerved to us, in a contemporary 
Frifingenſem German hiftorian, a letter from Henry the 
* i Nied. Second to the emperor Frederick Barbaroffa, 
Imperatoris, Which he ſent in the year eleven hundred and 
l. i. e. 7. fifty ſeven, with magnificent preſents, in re- 
turn to an embaſſy and preſents of at leaſt an 
equal value, which he had received from that 
rince, who defired to make with him a 
ee of friendſhip and alliance. The kin 
expreſſes therein his grateful acceptance of thoſe 
overtures from the emperor, and, among other 
benefits which would ariſe from that league, 
particularly mentions the ſaſety and freedom of 
commerce betæwixt their reſpective kingdoms. 

A northern trade ſeems to have been a fa- 
vorite object of the royal attention and care of 
Alfred the Great: there being inſerted into the 
preface of a tranſlation of Oroſius, made by 
that monarch, an account delivered to him by 
two navigators, a Norwegian, and an Engliſh- 
man, employed by his orders ; wherein they 
deſcribe, very ſenſibly, the coaſts, the inhabi- 
tants, and the fiſheries of the North, as far as 
the utmoſt bounds of Norway and Finland. 
It 1s one of the moſt curious and valuable re- 
mains of Saxon antiquities. Doubtleſs Alfred 
made advantage of the diſcoveries he had taken 
ſuch pains to procure, by carrying on a very 
profitable trade with thoſe countries. But one 

may 
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| o ith BOOK II. 
may reaſonably preſume that the Engliſh com 


merce to the North was further encreaſed in 
the reign of Canute the Great, to whom Den- 
mark and Norway were ſubject. In the twenty 
ſeventh year of King Henry the Second, a li- 


to have free traffick throughout the realm, on 
the eaſy condition of giving a hawk to that 
prince, as often as he came into England. 
After the Normans had eſtabliſhed them- 
{elves in this ifland, its trade to France became 
naturally more extenſive than before; eſpe- 
cially when Henry the Second, who held ſo 
great and ſo commercial a part of that king- 
dom, had gained a quiet pofſeffion of the throne 


of England. A principal branch of the im- Ibid. c. 18, 
ports, in the times of which I write, was fo- P. 527. 


reign wines, which were chiefly brought from 
France. It appears by the rolls, that in the 
fourteenth year of King John duties were paid 
to that prince for wines of Anjou, Auxerre, 
and Galcony, befides others there called by the 
general name of French. I alſo find, in that 
account, mention made of the wines of Saxony, 
which probably came into faſhion among the 
Engliſh, in the reign cf Henry the Second, 
after the duke of Saxony had married his 
daughter, But it muſt be obſerved, that the 
limits of that dutchy were then extended to the 
Rhine; and therefore theſe wines might be 
Rheniſh. William of Malmſbury tells us, 

« that 


See Madox's 


cence was given to export corn, from Norfolk þ 
and Suffolk, to Norway. And in the reign c 
of King John, a Daniſh merchant was allowed 3*+: 


+13. p. 323. 
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that the city of London, in his time, was 
illuſtrious and eminent for the wealth of its 
citizens; crouded with merchants and fac- 
tors from every land, but chiefly from Ger- 
„many; and a ſtorehouſe for the whole na- 
tion, in caſe of a dearth of corn and other 
“ proviſions.” The ſame author ſays, that 
*© the port of Briſtol was full of ſhips from Ire- 
land, Norway, and every part of Europe ; 
which brought thither a great commerce, 
and much foreign wealth.” He likewiſe 
ſpeaks of Exeter as a place of great traffick, to 
which reſorted a great concourſe of merchants 
and foreigners, at the time when he wrote. 
Sir H. Spelman, in his code of the ancient 
ſtatute laws of the kingdom of England, cites 
a paſſage from the chronicle of Battle-Abbey, 
which ſays, that, by the ancient law or cuſtom 
of the Engliſh, when a ſhip was wrecked on 


cc 
66 


the coaſt, if thoſe who eſcaped from it did not 


repair to 1t within a limited time, the ſhip, and 
all belonging to it, that was driven aſhore, be- 
came the right and property of the lord of the 
manor. But that King Henry the Firſt, ab- 


horring this cuſtom, made a law, to be obſerved 


throughout all his dominions, that if but 


one man had eſcaped alive out of the wreck, 
the ſhip and its whole cargo ſhould be given 
him. Vet the chronicle adds, that this ſtatute 
remained in force only during the life of the 
king who enacted it; for, under his ſucceſſor, 
the nobles of the kingdom, paying no regard to 
it, reftored the ancient cuſtom, to their own 


benefit; 


#* 
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benefit ; of which the writer gives an inſtance BO OK II. 


in a ſhipwreck that happened upon one of the 


eſtates of the abbey. It ſeems that Henry the 
Second revived the law of his grandfather, and 
enforced it with ſevere penalties againſt offen- 
ders. For William of Newbury ſays, that 


out of his excellent goodneſs, at the very begin- 


ning of his reign, he corrected a barbarous 
cuſtom, which before had prevailed in his king- 


dom, with regard to wrecks on the coaſt ; and, 


commanding” the proper offices of humanity to 
be paid to all ſhipwrecked perſons, ordained 


grievous puniſhments againſt thoſe who ſhould. 


dare to do them any injury, or take from them 
any of their merchandiſe or effects. I am very 


ſorry to obſerve, that, notwithſtanding this 


law, made ſo many ages ago, and other ſtatutes 
enacted ſince, with a view to reſtrain this moſt 
inhuman barbarity, it ſtill remains a foul re- 


proach and diſgrace to our nation. 


By the ſtatute of the 27th of Henry the Se- 
cond, which is called the 4% of arms, and of 
which I ſhall ſpeak more particularly hereafter, 
the itinerant judges were commanded to publiſh, 
in their ſeveral circuits, an injunction forbid- 
ding, under the higheſt penalties to the buyer 
and ſeller, the ſelling to foreigners any Engliſh 
ſhip, or drawing away any ſeaman into fore! 
ſervice; from which it is evident, that the 
king, when that ſtatute was made, attended 
very carefully to the naval ſtrength of his 
kingdom. | | | 
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BOOK H. Having thus ſhewn, as far as we have any 
authentic information, the ſtate of the Engliſh 
marine from the days of Alfred to cal of 
Henry the Second, incluſively, I ſhall pro- 
ceed to give likewiſe an account of the nature 
of the land. ſorces 1 in * during chat 
courſe of tine. 
V. Concil. It was a fundamental law of the Anglo- 
* * Saxons, that all the lands of the kingdom, 
Concil. Brit. even thoſe which were held by eccleſiaſticks 
Tub ann. | and women, were ſubject to three publick du- 
man's 4 ties; the building or repairing. of forts and 
mains, Feuds caſtles ; the building or repairing of bridges, 
. Tenures, and military ſervice for the defence of the 
| realm, called, in the Latin tranſlation of the 
Saxon laws, expeditio.. 8 
We are told by Sir H. Spe, « that 
the whole land was divided, either by Al- 
4 fred the Great, or ſome nber; precedin 
Kking, into two hundred forty 3 thou- 
„ ſand fix hundred hides, or plough-lands: 
and. according to this diviſion, were the 
military or other charges of the kingdom 
„ impoſed.“ A hide of land is defined, by 
1 H. of . and the annals of Waver- 
1008. Annal. ley; to be as much as a . ſingle plough could 
N till in a year: but, according to others, it 
OAT %g . was as. much as would be ſufficient to ſupport 
- _ _ a gentleman's family for that time, and there- 
fore could not conſiſt of any determined num- 
ber of acres,” but muſt have varied in propor- 
tion to 1 nature of the ſoil. One of the ou 
*. . | Or- 
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of King Athelſtan orders every plough, that BOOK II. 
is, every hide of land, to furniſh two horſe” ——— 
men: an immenſe army according to the com- Vid. Leges 
putation above given of the number of hides ilk 
in England! But if ſo many were at any time c. 16. 
actually raiſed, (which I am apt to doubt of)) 
it is certain that the conſtant militia of the 
Saxons did not amount to that number; and, 
except in the caſe of beneficiary tenants, the 
ſervice they owed appears to have been 
reſtrained to the defence of the realm. 
After the Normans came in, a different kind 

of military policy was eſtabliſhed. The lands 
of England, (as Ordericus Vitalis informs us) v. Ord. 
were ſo diſtributed by William the Firſt, that Vital. 1. iv. 
te kingdom had always firty thouſand knights P. 523. 
ready to ſerve, at the command of the king, as 
occafion ſhould require. It muſt be obſerved, 
that, in this paſſage, and ſeveral others in the 
books and records of thoſe times, the word 
knights muſt be underſtood to fignify perſons 
who held knight's-fees, not perſons who had 
obtained the order of knighthood, concerning 

whom 1 ſhall have occafion to treat hereafter. 
Other ancient evidences make the knights-fees, V. Selden's 
during the times that I write of, fixty thouſand aten ut I. 
two hundred and fifteen ; of hich number c. 1), p- 720. 
twenty eig t thouſand one hundred and fifteen, 721, 722: 
were poſſeſſed by the church. A knight's-fee Gn pe 
ſeems to have been uſually compoſed in thoſe ou, p. 218. 
days of two hides of land, or of two hides and N 
a half. Sir H. Spelman ſays, that a meſne Feuds & Te- 
tenant, who had more than a ſingle knight's- nures, e. 27. 


G2 ſee, 
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B BOOK H. fee, was called a vavaſor, which he thinks was 


2 degree above knights; yet we generally find 
fiory of I thin engl e to any vaſla * held a 
Exheq. c. 156. military fief of a tenant in chief of the crown. 
hg 24. . Thoſe who held of a vavaſor were called val- 
man's Re- bafſini, and each of theſe might, in like man- 
icon ner, enfeoff another, to hold of himby knight's- 
upon Parlia- {Ervice ; tho', I believe, that the inſtances of 
ments, p. 58, fo many gradations in this ſpecies of tenure 
— were not common in the days of King Henry 
the Second. But it was ſtill more unuſual for 
a fief to be held of the crown without any ſub- 
infudation, In the Red book of the Exchequer 
there is a remarkable anſwer to a writ, which 
was ſent by Henry the Second to one of his 
tenants in chief, requiring him to certify, how 
many held under him by military tenures. 
2 — 4 The words are we. : f Know, = I N - 

om won you 4 very poor fee of one knight ; nor have 
— oor. 6 enfeoffed 4 other ä becauſe it is 
ac. Nov. © hardly ſufficient for me alone; and my father 
HSE & held it in the ſame manner.” Two other 
knights of the ſame county, who held in chief 
of the king, _ by this record, to have 
had none who held of them by ſubinfeudation: 
but theſe inſtances were extraordinary; the far 
ter number of the military tenants in chief 

having many ſubvaffals. | 

„ Barony, ſays Mr. Madox, was knight- 
« ſervice embaronied, that is, knight-ſervice 
s enlarged and erected into a barony, or made 
a barony at its firſt creation.” Every 
nobleman was, therefore, by tenure a ſoldier: 
62 | | 5 | nor 
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nor was his military duty limited only to ſer- BOOK II. 
vice within the kingdom ; but he was obliged to 
ſerve abroad, at the command of the king, 

and not fingly in his own perſon, but with 

ſuch a number of knights, as he was able to 
maintain, by the ſeveral fees, of which his ba- 

rony was compoſed. The {ſpiritual barons 

indeed, out of a proper regard to their ſacred 
character, were exempted from perſonal ſer- 

vice; but they were required to ſend knights, 

that is military tenants, in proportion to the 

number of the fees they poſſeſſed, and even to 

foreign wars, when {ſummoned by the king: 

whereas, by the Saxon conſtitution, their 

lands had been charged with no military ſer- 

vice, except that which was laid on all for 

the defence of the kingdom, and which we 

find to have been generally, but ill performed 

on their part. th 
By a law of William the Conqueror, all 8 
earls, barons, knights, ſquires, and all the firſt volume, 
freemen of the kingdom were ordered to keep CLI 
themſelves well and properly furniſhed with Wilkins & 
arms and horſes, for tbe performance of the du- Lambard. 
ties their tenures required. The freemen here 
mentioned I underſtand to have. been all who 

held their landsby any kind of military ſervice; 

but not to include the tenants by free ſoccage, 

or other free tenures which were not of a mi- 

litary nature ; as that appellation certainly | 
does in ſome other ancient laws. There is See Appendix 
one of the ſame king, by which it was enjoined, is 4. 
that all freemen ſhould engage, by a ſolemn Lambard 
4 G 3 „ confederacy, Leg · Gul. 52. 
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4 confederacy, or aſſociation, that both with- 
in and without the realm of England, which 


* in ancient times was called the kingdom of 
« Britain, they would be faithful to King 


„William, their lord, and aſſiſt him every 
« where, with all fidelity, to keep his terri- 


* tories and dignities, and defend them againſt 
enemies and foreigners.” This oath, which 


. ſeems calculated to take in the defence of Wil- 
liam's foreign dominions, was an extenſion of 
the ancient law or cuſtom of the nation, by 


V. Leges Ed- 
wardiConfel, 
Wilkins, c. 
35» de Here- 
tochiis. 


V. Gloſſar. 
Comes, p. 
n 


which all the landholders were bound to the 
defence of the kingdom, and laid upon them 


a burthen, which no rules of good policy or 


legal ſubjection could juſtify, if we underſtand 
the term, ſreemen, to ſignify here any others 
than the military tenants. But, in the caſe of 
invaſions, the common law of the land continued 
undoubtedly to oblige, not only thoſe tenants, 
but all the other freeholders, to aſſiſt in repel- 
ling and driving out the invaders. During 
the government of the Saxons (if we may be- 
heve what 1s ſaid by the compiler of ſome laws 
aſcribed to Edward the Confeſſor) the militia 
of every county was commanded by an annual 
officer, called heretoch, who was choſen into 
that office, by all the freeholders, in the folk- 
mote or county court. Sir H. Spelman ſup- 
poſes, that, after the Normans came in, this 


command devolved to the earl. And there is 
great reaſon to think, that the military power 


of every county was principally in the earl, 
during the times of which I write; though it 
| was 
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was occafionally - exerciſed by the ſheriff or BO OK 11. 


viſcount. But, whether even the Saxon ere. — 

toch was not ſubordinate. to the earl, in his 

military functions, appears to me very doubt- 

ful. The great antiquary above-cited is him- V. Glomar, 

{elf of opinion, that the rank of this officer Heng roen. 

was inferior, or, at moſt, equal to that of the & Halles * 

4heriff or viſcount. And our ancient hiſtory p- 294. 

ſhews, that, where the king was not in per- 

ſon at the head of his army, the commander 

in chief, or general, was almoſt always an 

earl, as well during the Saxon government, as 

for more than a century after that period. 

But the Saxon earldoms were not hereditary 

feefs,- as they were made by the inſtitutions of 

William the Firſt. According to the ſyſtem 

then eſtabliſhed, it ſeems that, under the earl, 

or the viſcqunt; the barons, and the inferior 

military tenants of the king commanded re- 

| fee, their ſeveral vaſſals; and theſe being 
hereditary chiefs,” the ariſtocratical power 

in the military policy of this kingdom was 

much encreaſed. As, by the Norman eſtab- 

liſhment, every knight fo was required. to 

furniſn a horſeman, the cavalry produced 

by theſe tenures, ſuppoling it compleat, was 

above fixty thouſand; and all theſe were 


armed from head to foot, in the manner SeeSpelnian's 


before deſcribed. But it muſt be obſerved Sof. ſub 
that there was then a ſpecies of ſoldiery . 
called in the charters and hiſtories of thoſe Ric. I. p. 7 49. 
times ſervientes. Some of theſe performed © #4: 
their duty on horſeback, and others on foot. 


W424: | It 
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BOOK II. It likewiſe appears by the rolls, that in the 
xeign of King Edward the Firſt knight-ſervice 

was done by the knights themſelves who were 
ſummoned, or by two ſervientes in the place 

of a knight. Another record informs us, 

that, in the ſame reign the biſhop of Hereford 

did his ſervice for five knight's fees, in the 

- _ king's army of Wales, by two knights, and 

V. Madox fix eſquires (armigeros) for the other three 
; 14494 —4 fees. From whence it may be inferred, that 
= ſervientes and eſquires were ſynonymous terms. 

Yet in ſome other records we find them diſ- 

| tinguiſhed ; as Mr. Seldon has ſhewn in his 
V. Brady's very learned treatiſe on titles of honor. Mr. 
80 5 2 Petit and Dr. Brady cite a record of the fixth 
th year of King John, wherein it is ordered, that 
nine knights through all England ſhould 

find a tenth, well provided with horſe and 

arms for the defence of the kingdom, and 

allow him two ſhillings a day for his wages. 
Whereupon 5 Dr. G 25 eo 

« ſhillings a day was then equivalent to at 

leaſt thirty ſhillings a day now, and there- 

„ fore he that had this allowance went forth 

in a good equipage, and maintained with- 

out doubt ſeveral ſoldiers, fervzentes, or 

„ eſquires with it, &.“ Þ hkewiſe find in 
Fitz-Stephen, a contemporary hiſtorian, that 

in the war of Thoulouſe the knights of 
Becket's houſhold, who were no fewer than 

ſeven hundred, received three ſhillings a day 

of the money of that country, to provide for 

their horſes and eſquires. (ad equos et * 5 

#1 | CVCre 
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Nevertheleſs, it is certain, that, in the ordinary BOOK H. 
courſe, the military tenants were to ſerve forty qe 
days, at their own charges ; and if the ſervice Crooke's Ar- 

continued longer, it was to be, afterwards, at n in 
the charge of the king. By the charter ſip-money, 
of Henry the Firſt the demeſne lands of all State Trials, 
vaſſals who held by knight's ſervice were freed Fry 8 6 
from all gelds and taxes; and the reaſon given Writ. 13. 
for it is, that, being eaſed of this burthen, they Johan. 
might be able and ready to ſerve the king, and 
defend his kingdom, Sir H. Spelman takes 
notice, that according to the old Norman v. Chart. 
Contumier, whoever poſſeſt a fief de haubert, H. 1. in Ap- 
* which was a knight's fee of the higheſt 1 
« dignity, was bound to ſerve in the ban or Glofſ, Feu- 
„ arriere ban, with compleat armour ; that is vun, Hav- 
„ (ſays he) with a horſe, a coat of mail, 9 
4 ſhield, a ſpear, a ſword, and a helmet, for the 
“ ſpace of forty days within the limits of the 
kingdom; which by ſucceeding kings was ex- 
* tended to three months within, and forty days 
4 cout of the kingdom.” In the ſecond year of 
King Richard the Second the commons ſaid, 
that they ought not to bear foreign charges. See State 
The king's anſwer was, © that Gaſcony con- Thalsvol. i. 
cerned the kingdom of England; for that it was bir dw t- 
a bulwark to the kingdom of England.” I do telton's Ar- 
not find that the parliament diſputed this point Fug egg t 
in the reign of Henry the Second; but (to ſay ſhip-money. 
the truth) it was a queſtion more frequently | 
determined by the humour of the times, than 
by any fixed rule of law or policy. 

Knights-fees were often divided; ſo that 
many of the military tenants in chief had but 

a fourth 


*.- ſect. 3. 
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BOOK Il a fourth part of ſuch fees; nay, it appears by 
8 a record, which J have cited before, that ſome 
Scarcarii ſuch tenants in the reign of Henry the Firſt, 
EOS” had only an eighth part, and one, who was 
«oy © enfeoffed after the death of that king, had only 
upon Jani A twentieth. Theſe {mall tenancies, I preſume, 
1 aroſe from the deſire of holding in chief of the 

AC. Nov. 1 
p. 185, 186, Crown, though by ever ſo poor a fief, on ac- 

count of the honor and ſuperior protection 
annexed by that tenure. A vaſſal who held by 

See Lyttel- the moiety of a knight's fee was bound to ſerve 
— 1 but twenty days; and ſo in proportion. 
Several tenants were enfeoffed with one or more 
knights- fees, and part of another : which may 
have happened from the convenience of ſuch 
part being ſituated near to the lands, of which 


the entire fee or fees conſiſted. 


Archers were drawn from the yeomanry, 


and ſeem to have ſerved on foot, as attendants 

on the vaſſals who held by knight- ſervice, and 

at their charge; or, ſometimes, under the pay 

and at the charge of the king. But though 

they were accounted the loweſt order of mili- 
tdttÿary men, they made, for many ages: a very 
See Froiſſard. confiderable part of the ſtrength of the king- 
| dom; moſt of the victories won againſt the 
French or the Scotch having been principally 


owing to their valour and ſkill. 


See Lyttel- One ſpecies of knight-ſervice was caſtle- 


—_ "RR guard, differing from it in nothing, but that 
Coke's Infti- Whoever held by that tenure performed his ſer- 
tutes, note vice wwilllin the realm, and without limitation to 

any certain term. Mr. St. John ſays, in his 
| CNT argument 


y 
: 


„ 
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argument on the caſe of ſhip- money, that the B OO K II. 
tenants by caſtle- guard were eleven thouſand, c 
He likewiſe ſhews from ſome records, that the Trials, vel. i- 
caſtle of Dover, as being the key of the king- P- 498. 
dom, had near two hundred tenures, by caſtle- 

guard, beſides ſeveral more for the keeping it 

in repair ; and that, in time of war, the king 

uſed to maintain in that fortreſs one thouſand 

foot, and one hundred horſe. Theſe ſoldiers, 

I preſume, were over and above the two hun- 

dred who were bound by their tenures to de- 

fend it, and who, probably, performed their 

ſervice by a large number of ſubvaſſals. The 

counties of Cumberland, Weſtmorland, and 
Northumberland, on account of their neigh- 
bourhood to the Scotch, the perpetual ene- 

mies to the Engliſh, were full of tenures by 

caſtle- guard, and likewiſe by cornage, which 

tenure obliged the tenant to give notice of 

the enemy's coming into the country, by 

blowing a horn. Such was the general provi- 

ſion made by the feudal ſyſtem for the defence 

of fortified places. About the end of the v. P. Daniel 
eleventh, or the beginning of the twelfth cen- _ 8 
tury, a new kind of militia was eſtabliſhed in Loui, VII. 
France, for the ſecurity of the principal cities. p. 243, 244- 
By the charters granted to them communities — 

. rege ro- 
were erected, which had a power to levy nologique, 
forces; and a determined number of citizens t. i: P. 139. 
was required to be enrolled in every pariſh, 5. 75” 
and to march under the banner of the church P. Dan. Hiſt. 
they belonged to, in caſe of any attack on the del milice 


: Francoiſe, 
territory 1, ii. c. z. 


; 
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BOOK II. territory of the city, and for the repreſſing of 
— — ſeditions and outrages of all kinds, within the 
limits thereof. Theſe were to be called out 
at the command of the biſhop, or of the chief 
citizens: but, in extraordinary exigences, 
when the ſtate was concerned, the king had a | 
power to order all the inhabitants, who were | 
capable of bearing arms, to march in his ſer- | 
vice: on which account many privileges and 
franchiſes were accorded to ſuch corporations 
by the crown. It likewiſe appears, that ſome 
gentlemen, in. the neighbourhood of theſe 
cities, incorporated themſelves with them, and 
made a part of their force. Father Daniel ob- 
ſerves, that this eſtabliſhment paſt from the 
demeſne of the king of France into thoſe of 
his greateſt vaſſals, the dukes of Burgundy, 
the dukes of Normandy, and ſeveral others. I 
alſo find, that, before the reign of Stephen, it 
had been introduced from Normandy into 
England. For in a paſſage, of which I took 


V. Malmſb. ice 1 * n! ap. 
W eee {ome notice in the hiſtory of that reign, men 


L il. fed. 10. tion is made by William of Malmſbury of the 
f. 106. community of London, and of ſome barons, 


n had been admitted into it a good while be- 
fore, that is, I preſume, in the reign of Henry 
the Firſt. Beſides reaſons of police, and a de- 
fire of maintaining the publick tranquillity, 
this inſtitution had a view to make the town- 
forces a check on thoſe of the barons. It was 
a popular militia oppoſed to the ariſtocratical. 
But it does not appear, that, in England, the 

| biſhops 
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order, or call it out. 

Some aecount has already been given in this 
book of a pecuniary commutation for perſonal 
ſervice in foreign wars, called fcutageoreſcuage, 
which appears to have been firſt introduced 
mto England by King Henry the Second. At 
the beginning it was only allowed to the ſpi- 
ritual barens, and their military tenants, in a 
war with the Welſh. But, on the occafion of 
Henry's expedition againft Toulouſe, it was 
further extended to all the inferior tenants in 
chief, and to almoſt all the ſubvaſſals who held 
by knights-ſervice; becauſe the inconvenience 
of going ſo far from their country would have 
been to theſe very grievous. It was afterwards 
taken in like manner, not only for wars be- 
yond the ſea, but againſt Wales or Scotland: 
neither was it denied to the greater vaſſals of 
the crown (as it had been at firſt) unleſs by 
their ſummons they were expreſly commanded 
to follow the king in perſon, or held ſome office 
by grand, ſerjeantry, which required their at- 


biſhops or lower clergy, had any power to BOOK 11, 


tendance, What this tenure was will here- v. Trin. 
after be more fully explained. But, with re- Brev. 9Edw. 


gard to the liberty of commuting for the duty wg 


of perſonal ſervice by ſcutage, or eſcuage, it Edw. II. Rot. 


cannot be denied, that it was a great variation 7* 


Madox's Hi- 


from the firſt intention and policy of military gory of the 
fiefs, and opened the way to greater in proceſs Exchequer, 
of time, It _ from the rolls, that, in the? . © 


ninth year of Edward the Second, ſome who 
held by knight-ſervice, not originally of the 
crown 
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BOOK II. crown, but of an honor or manor eſcheated 
—— to the king, claimed a right to be diſcharged 
from ſerving in perſon, being only bound to pay 
ſeutage ; which plea was allowed. And Sir 


gee Cotton's Robert Cotton, after relating a ſummons ſent 


anſu er to the by Richard the Second in the third year of his 


reaſons for 


' reign, which commanded that all thoſe who 
A held by knight-ſervice ſhould properly fit 
themſelves out with horſes and arms, in order 
to attend him in a war, concludes with theſe 
words: But theſe the courſes of elder times 
„ were about this time much altered, and the 
king, for the moſt part, was ſupplied in his 
wars by contract with the nobility and gentry, 
to ſerve him, with ſo many men, and ſo long, 
and at fuch a rate, as he and they by inden- 
© tures accorded.” This alteration,” which 
appears by the evidence of many records, pro- 
duced another kind of militia in England, un- 
known to the times of which I write. Indeed 
oy 8 the practice varied much in different ages; 
Lyttleton's tho) it is plain, from our law- books, that the 
Tenures. principle of knight- ſer vice, due, by the nature 
of the feudal policy, from all the poſſeſſors of 
military tenures, remained much the ſame, 
from the reign of William the Firſt to that of 
Henry the Seventh; nay, even till Charles the 

Second aboliſhed thoſe tenures. By 
In the latter part of this hiſtory I ſhall have 
occaſion to mention a new. regulation made 
by Henry the Second, for the better arming 
of the whole people, except only the ſlaves. 
„% LE: re r SY : Ya who 
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who were accounted no part of the body po- 
litick, or civil community. 
It cannot be denied that the tenures intro- 
duced by the Normans gave much ſtrength to 
the kingdom. Without the inconvenience, 
expence, and danger to liberty, attending a 
ſtanding army, forces ſufficient to guard every 
part of the country, and, when occaſion re- 
quired, to ſerve the crown in foreign wars, 
were always kept up, on a legal footing, and 
neceſſarily connected with the civil conſtitu- 
tion. All the gentry were ſoldiers paid and 
maintained by the lands they held; as they 
likewiſe paid and maintained thoſe freeholders 
of an inferior rank, who held knights- fees un- 
der them. Nor could this ſtrength ever fail, 
as that of a mercenary or ſtipendiary army 
muſt at ſome times, by the wealth of the ſtate 
being conſumed and exhauſted; but continued 
as fixed as the lands diſpoſed of in this manner, 
and ever ready to oppoſe either foreign inya- 
ſions or inteſtine rebellions. I may add too, 
that it was equally fitted to reſiſt any tyranny 
in a king, being wholly compoſed of thoſe 
men, who, by their property in the realm and 
their rank in the ſtate, were moſt intereſted to 
guard the liberty of the ſubje& againſt the 
crown. But then the great power, which the 
military tenures gave to the barons, often en- 
abled ſome ambitious and turbulent ſpirits un- 
neceſſarily to diſturb the peace of their coun- 
try, to throw off all ſubjection and loyalty to 
the king, and even to become more a 
able 
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BOOK. I. able tyrants themſelves, within the bounds of 
A their {mall dominions, than the moſt abſolute 


princes in monarchial governments ; with this 
difference only, that it was no eaſy matter for 
any of them to exerciſe their tyranny long, 


_ without being checked, and brought to juſtice, 


by the power of the crown, ſupported by that 
of other barons, their peers : whereas, in abſo- 
lute monarchies, the conſtitution affords no re- 
medy againſt the deſpotiſm of the prince. On 

the other hand the force of union, in which 
conſiſts all the energy of monarchial ſtates, 
was wanting in this, or, at leaſt, was never 
found in it, but under the government of very 
able princes. Indeed the whole policy of the 


military tenures was much better adapted to 


the purpoſe for which they originally were 
formed, viz. to maintain conqueſts, made in 
countries not wholly ſubdued, or expoſed, by 
their ſituation, to continual wars, than to pro- 
cure that tranquillity, which is the principal be- 
nefit derived to mankind from order and go- 


vernment, and without which no improvement 


of civil ſociety can be advanced or ſupported, 
If we compare the conſtitution eſtabliſhed 
here by the Normans, with that of the Anglo- 
Saxons, the greateſt difference between them 
will be found to ariſe from many eſtates, which 


Nee. alodial, made ſeudal, and from others, 


which approached the neareſt to fiefs, and were 


indeed of a feudal nature, but not lands of inlie- 
- ritance, being rendered hereditary, and in con- 


{ſequence of that change, ſubjected to burthens, 


to 
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to which they had not been liable in their for- BOOK II. 
mer condition. Spelman has proved unde- 
niably from ſeveral charters, that the heredi- Ibidem, c.g. 
tary eſtates of the Saxon nobility and gentry, 
called by him thaneland, which he ſpeaks of Ibidem, c. 5. 
as ſynonymous to bocland, or charterland, B. 22.10. 
were alodial, and not ſubject to any feudal 2 188 
ſervice. But then he owns, that both the Ibidem, c. 12. 
greater and leſſer Thanes might have, and, 
in fact, frequently had, other lands of a feudal 
nature, and holden by military ſervice, yet 
not like the Norman feuds, being granted 
only at will, or for a certain number of years, 
or, at moſt, for life or lives; in which they 
reſembled the lands of the vulgar, called ſolk-— 
land. And ſuch grants were called benefices, Ibidem, e. 3; 
a term expreſſive of their nature, which by p-. 7 9. 
later uſage has been confined to clergymen's 
livings. Theſe benefices were made heredita- 
ry fiefs under William the Conqueror, and 
moſt of the bocland was converted into the 
ſame kind of tenure. If we conſider this 
change with regard to the poſſeſſors of bocland 
alone, it ſeems very clear, that, abſtractedly a 
from the privileges annexed to the | ogg of Ws 
feudal lands, they were great loſers by ft : Ibidem, e. 5. 
for, whereas they had before an abſolute pro- Sr Sm 
perty in their eſtates, which they had even a ner 84. poſt, 
power to diſpoſe of by will, they now held lib. ii. e. 5. 
them of the king, or of ſome aneſue lord under | 
him, inalienable, and limited to their eldeſt 
ſons after them; beſides the obligation im- ; 
poſed on them and their heirs, to ſubmit to 

1 H certain, 
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See the eapi- 
tularies of 
Charles the 
Bald. 

See alſo 
POyſceau & 
Paſquier. 
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certain methods of acknowledging their de- 
pendance on the lords of their fiefs, which were 
very uneaſy to them, as will be fhewn more 
particularly hereafter. * But, with regard to 
the poſſeſſors of beneficiary eftates, the change 


was advantageous: for, however diſagreeable 


thoſe burthens incidental to their new tenure 
might be, the perpetuity of their fiefs, thus 
acquired and confirmed to them and their fa- 
milies, made them ample amends. When, 
therefore, the ſame perſons had eſtates of both 
kinds, the alteration made in the bocland was 
compenſated by the inheritance obtained in 
the benefice : and there is reaſon to believe that 
this was the caſe with many of the Engliſh. 
As for the Normans, or other foreigners who 
came over with them, they certainly thought 
it no grievance, to hold the lands, that were 
fo liberally given to them in England, on the 
fame terms as their eſtates were held by them 


in Normandy, or other parts of the continent, 


where the /irif feudal policy had before taken 
place. From the reign of Charles the Bald to that 
of Hugh Capet, the alodial lands, in all the pro- 
vinces of the French monarchy, had been gra- 
dually changed into fiefs, and the benefices, or 
temporary fiefs, made perpetual. The laſt of 
theſe princes completed this important altera- 
tion, by an univerſal and legal eſtabliſhment of 


it, about the year nine hundred and eighty 


eight. Even the ſubvaſſals, or vavaſors, cal- 

led in French arriere-vaſſaux, obtained the ſame 

perpetuity in their feudal eftates, as thoſe yy 
| hel 
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the mere effect of a weak and timid com- 
plaiſance in the crown toits vaſſals, or in thoſe 
vaſſals to theirs, as ſome writers have ſup- 
poſed; but aroſe at firſt from a deſire of en- 
couraging thoſe, who held by military ſer- 
vice, to fight with more alacrity, and hazard 
their perſons more freely, than they would 
have done, if the conſequence of their dyin 

in battle had been the loſs of their lands to their 
families. This gave a beginning to hereditary 
ftefs; and it was natural, that, when once 
- ſuch grants had been made, they ſhould pre- 
vail more and more; other perſons, who 
thought that they had equal pretenſions, and 
of whom the ſame ſervices were required by 
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V. Crag. ur. 
Feud. 5 
tit. 4+ ſect. 6. 


their lords, demanding from them the ſame 


encouragement, eſpecially on the breaking out 
of any great war; and the ſame reaſons of in- 


tereſt induced the lords to comply with ſuch - 


demands. Hugh Capet, who owed his crown 


to the favor of the nation, could not, with - 


_ prudence, reſume any fiefs belonging to it, 
which the noble families had retained beyond 
the original term of their grants (as many bad 


done in the times of his predeceſſors) nor refule 
to put other beneficiaries of the crown on an 


equal footing with theſe ; nor deny to his vaſ- 
fals the liberty of giving or confirming to 
thoſe, who held of them, as laſting a tenure 
in their lands, as they themſelves had thought 
it reaſonable to demand from the crown, in 
the eſtates they held in chief. The mode of the 

H 2 times 


- 
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- times; and what at firſt was conſidered as a 
favor, grew into à claim. 
From the perpetuity af fiefs, thus eſtabliſhed 
in France, and in many other nations, where 
the ſame motives operated both on the kings 
and the nobles, were naturally derived thoſe 
feudal rights, which produced in Europe a- 
new ſyſtem of property and of law. It ap- 
. peared very juſt, that ſome compenſation 
| Thould be given to the lord, for loſing the 
power, which he before had enjoyed, to diſ-- 
poſe of his lands, on the determination of the 
grant ; and from hence aroſe the payments 
made, on the death of the vaſlal, by the heir, 
which in the law-term are called reliefs. The 
treatiſe aſcribed to Glanville, and which, I 
V. Granville, doubt not, was compoſed by the immediate di- 
8 4. rections of that great lawyer, who was chief 
juſticiary of England under Henry the Second, 
tells us, that the relief of a knight's fee was 
then fixed at a hundred ſhillings, and of lands 
held in ſoccage at a year's value, by the cuſtom 
of the kingdom: but that, with regard to 
baronies and to ſerjeanties, there was no de- 
terminate rule of law; thoſe who held by ſuch 
tenures ſatisfying the king, for the relief due to 
| him from them, at his diſcretion, 

See Spel- The perpetuity given to fiefs produced allo E 

man's Gloſſ. the right of ward/h1p. For it was thought 
Weg. proper, that if the heir to a barony or knight's 


oY 11 - re fee was à minor, the lord ſhould have the cuſ- 


tit.20, ſect. 3. tody of the lands of his fief, with the profits 
. ä thereof, 
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thereof, during the time of the nonage, left BOOK 11- 


they ſhould be endamaged ; and alſo that he ——— 


might take the neceſſary care, that the milita- Laudib. Leg. 
ry ſervice, in conſideration of which the fief 4 
was originally beſtowed, ſhould be duly ſup- Slg on 
plied. n the laſt of theſe points the intereſt F orteſque. 
of the. ſtate was equally concerned with that of 
the lord. And together with the cuſtody of 
the lands, that of the perſon of the minor was 
aſſigned to the lord, in order that he might 
carefully train him up in the knowledge and 
uſe of arms; which likewiſe was a matter of 
great publick concern. The feudal age of See Lyttel- 
majority for a man who held by knight's-ſer- 1. N 
vice was twenty one years; becauſe till then 
he was thought incapable of performing his 
duty. If the heir to ſuch lands was a female, 
Her lord had the cuſtody of her perſon and 
lands, till ſhe was fourteen: years old; at 
which time, it was ſuppoſed, ſhe might have 
a huſband, able to perform the ſervices due for 
the fief ſhe inherited. | 
But theſe feudal rights, however agreeable gee Charter 
to the principles of that policy, were given up of H. I. in 
in the charter of King Henry the Fir, hr 
which, if a vafſal died, and left a wife and 
children, the cuſtody both of the lands and 
children was aſſigned to the widow, or to the 
neareſt relation. This conceſſion, I prefume 
was made by that monarch, chiefly to gratify 
his Engliſh ſubjects, who, not having been 
uſed to theſe cuſtoms of the ſtrict feudal poli- 
cy, were more diſpleaſed with them than the 
. H 3 Normans, 


lk 
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BOOK Il. Normans, who brought them into this king- 
—— dom. Nevertheleſs we are told by Glanville 
V. Glanville, (for I will venture to call him the author of 
I. ul. e. 5 the above mentioned treatiſe) that, in his time, 
the lord had the cuſtody both of the heir and 
the fief, but under an obligation not to alienate 
or waſte any part of the lands, and to give an 
honorable maintenance to the heir, in propor- 
tion to the greatneſs of his inheritance ; and 
alſo to pay the debts of the deceaſed, in ſuch 
meaſure, as the value of the eſtate and the 
time of the cuſtody would admit. Nor did 
the barons, in their demands delivered to King 
V. Articul. Jann, defire a reſtoration of the grant of 
—_ enry the Firſt in this inſtance ; but admit- 
Magnam ted the right of the lord to the cuſtody of the 
Cartam, minor's perſon and lands; which is alſo con- 
1 * firmed by Magna Carta, with only ſuch re- 
gulations, as were neceſſary to prevent an 

abuſe of the truſt, being nearly the ſame with 
thoſe that are mentioned by Glanville. In all 
probability, ſome ſtatute, now loſt, had been 
enacted in the reign of KingHenry the Second; 
to give this right to the lord, agreeably to the 
cuſtom and practice in Normandy, and, in- 
, deed, to the clear principles of the feudal po- 

licy itlelf. 4 
V.Glanville, According to Glanville, a female heir, 
L, vii. c. 12. though of full age, was to remain in the cuſ- 
tody of her lord, till her marriage, to which 
his concurrence and advice were requiſite, be- , 

cauſe (ſays that author) by the law and age 
of the realm, no woman who inherits land c 4 
9 


an 
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ze married, without being e of by her BOOK 11, 
4 


lord, or having his conſent. land in thi ——* - 
paſſage he means land that was held by milita- Ibidem, c. 11. 
ry ſervice: for he had ſaid before, that the 
heirs of tenants in ſoccage ought to be in the 
cuſtody of their neareſt relations. What ſoc- 
cage tenure was, will be hereafter explained. 

It is ſaid in the charter of King Henry the 8 
Firſt, that, if any baron, or tenant in chief of te _ 
the crown, was inclined to give his daughter, 
or ſiſter, or niece, or Rinſwoman, in marriage, 
he was to ſpeak with the king about 1t, who 
promiſed not to take any thing for his conſent, 
and not to refuſe it, unleſ the match propoſed 
was with one of his enemies. 

It muſt be underſtood, that the „ter, niece, 
or kinſwoman, here mentioned, was the next 
heir to the fief ; for otherwiſe it does not ap- 
pear that, in virtue of any feudal right, the 
king could be entitled to interfere in her mar- 
riage: but in ſuch a caſe it was thought rea- V. Craig. . ii. 
ſonable that his conſent ſhnuld be aſked, not tit. 21. ſect. 4. 
only in a minority, but even in the life-time 
of the father, or other near kinſman. And 
the ſame power that the king had over his | 
tenants, they had legally over theirs. Glan- V. Glauville, 
ville affirms, that if any man, having only l i. c. 12. 
a daughter, or daughters, to inherit his 
„ fief,, marries her, or them, in his life-time, 
« without the conſent of his lord, he thereby 
„ forfeits his fief for ever, according to the law. 

and cuſtom of the kingdom; ſo that he can re- 
cover no part of it, unleſs by the clemency 
H 4 of 


DO 


tit. 21. ſect, 3. 
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BOOK II.“ of his lord ;” for which he gives this reaſon : 
——-< becauſe, as the huſband of any female heir 
“ js bound to do homage to the lord of the fief 
« for his holding, the good will of the lord, 
and his conſent to that act, ought firſt to be 
„ aſked, left he ſhould be compelled to re- 
% ceive homage for his fief from the enemy, or 
from any other improper or unqualified per- 
“ ſon.” This appears to a equally to 
all kinds of fiefs Fer which homage was done, 
as to thoſe that were held by knight-ſervice. 
But it was more peculiarly by in the 
latter: left (as a great writer on feudal law has 
V. Craig. l i. expreſſed it) the fe, which was given for the 
defence and ſervice of the lord, ſhould be uſed to 

annoy him. And the ſame reaſon was appli- 
cable to widows, if they: married again. In- 
deed King Henry the Firſt declares in his char- 
ter, that he will give no widow in marriage 
againſt her own inclination: and the charters 
See theChar- of King John and Henry the Third forbid the 
n foreing of any widow to marry again; but ob- 
Hoary III. in lige her to give ſecurity. to the king, if ſhe. 
Packetion's holds of him ; or to her lord, if ſhe holds of 
beinen. a ſubject, that ſhe will not marry a ſecond huſ- 
alt; band without his conſent, - Yet it was the 
V.Glanville, ſenſe of the law, (as we learn from Glanville) 
I. vii. c. 12. that an heireſs who had once been lawfully-mar- 
| ried, if ſhe became a widow, was not to re- 
turn into the cuſtody of her lord: though if 
ſhe made a ſecond marriage, ſhe was under 
the ſame obligation as before, to aſk his con- 
ſent, In the charter of King Henry the Firſt 
- . 1 it 
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it is ſaid, that if, upon the death of one of his BOOK 11. 
barons or other tenant in chief, a daughter i 


left to inherit the eſtate, in diſpoſing of her he 
will take the advice of tus barons. But it does 


not appear from Glanville, that - /uch advice 
was thought neceflary in the time of Henry see the Arti- 
the Second: nor is any mention made of it in — in Blake 


the articles delivered to King John by the 
barons, or in the great charter of that prince, 
or in thoſe of his ſon. It was indeed an obli- 
gation which could not be adhefed to without 
extreme inconvenience ; and I doubt not that 
it had been abrogated by ſome ſtatute, now 
loſt, before Glanville's book was written. It 
is remarkable, that, neither in that treatiſe, 
nor in the charter of King Henry the Firſt, is 
it ſaid, (as it is in the demands of the barons 
made to king John, ) that in the marriage of 
heirs the advice of their relations ought to be ta- 
ken : nor (as it ſtands in his charter) that, be- 


fore the marriage ſhall be contradicted, notice 
is to be given of it to the kindred of the heir. 


But, on the other hand, we do not find in 
the charter of Henry the Firſt, nor is it men- 


tioned by Glanville, that either the king or the 
barons elaimed a right to interfere in the mar- 


riage of heirs male, even while under wardſhip. 


Indeed the reaſons, which are given by Glan- 


ville, for that feudal power, in cafe of female 
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heirs, do not hold in the caſe of males. Jet v. Ong. de 
it was afterwards thought, that, in regard to jure Feud. 


the connection between them and their lords, 


which by writers on the feudal law is conſider- 


ed 


« 11. tit. 20. 
ſet. 3. & tit, 
21. ſect. 2. 
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BOOK II. ed as ſuperior even to the neareſt relations of 
—— — blood, the advice and the conſent of their lords 
in an affair ſo important as their marriage, 
ought to be aſked ; and the rather, as from the 
influence of a wife over the mind of her huſ- 
band, it might naturally be preſumed that. the 
intereſts of the lords was not a little concerned 


V. Madox's in the matches made by their vaſſals. It alſo 
=_ = appears from the great rolls, that even in the 
p. "ay 323. reign of Henry the Firſt fines were paid to the 
3 E- king by his male tenants in chief, for leave to 
.. marry; and by widows, to be at liberty not to 
Saccarii, in marry for a certain time, or not to marry 
ane Hit. at all, againſt their liking. This was contrary 
to his charter; and the ſame evidences atteſt, 
that ſuch fines were paid by widows to Henry 
the Second, though he had confirmed that 
charter. Under what colour this was done I 
am not able to diſcover: but the right of 
widows not to be forced to marry again was 
reafſerted by all the charters of King John and 

| Henry the Third,  _ | 
See Lyttle- The law was careful to forbid any diſpa- 
10 f. r= ragement in the marriage either of male or fe- 
and notes, & Male heirs, by which was underſtood, not on- 
| ſet. 109- ;,1y the marrying of them to perſons of much 
de jure Feud- inferior birth and condition, or any way infa- 
J. 1 mous; but alſo to any who were lame, or 
V. Glanville, greatly deformed, or incapable of having 
L vii.c. 12. Children; or who had any bad infirmity of 
body or mind. Glanville likewiſe delivers it 
as a rule of law in his time, that if a vaſſal 
aſked his lord's permiſſion to marry his daugh- 
ter, 
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ter, being an heireſs, to any perſon, the lord B OO K Il. 
was bound, either to give it, or to ſhew a juſt —_—— 


cauſe for which he ought to refuſe it: other- 
wile ſhe was at liberty to marry herſelf, even 
againſt his will, by the advice of her father, 
and according to her own inclination. He 
tells us alſo, that it was a duty incumbent on 
the lord, to offer a proper match to a female 
ward in his cuſtody, as ſoon as ſhe was of age 
to marry, and alſo to pay her a reaſonable por- 
tion. Theſe regulations, and the profit given, 
by a feudal cuſtom in theſe times, to the king 
and inferior lords, on the marriage of their vaſ- 
ſals, conduced to promote propagation and the 
encreale of the people; for it is probable that 
few remained long unmarried : but great 
abuſes attended this part of the feudal ſyſtem, 
which indeed, in itſelf, was grievous; and 
one of the happieſt changes made in our conſti- 
tution, by the wiſdom of later times, has been 
the delivering of ourſelves from ſo heavy a 
yoke, and the recovering of that independance, 
with regard to the diſpoſal of our perſons in 
marriage, which our Saxon anceſtors had en- 
joyed; and which, if exerciſed with a due 
reſpect to parental authority, is one of the moſt 
valuable branches of natural liberty. . 
Glanville takes notice of only three kinds of v. Glanville] 

aids, which the feudal lord had a right to de- I. ix. c. 8. 
mand from his vaſſals. One was, to aſſiſt 
him in paying the relief he owed to the king, 
or any other lord of whom he held his ; 

5 but 
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BOOK 11. but this was to be done with moderation,, ac- 
 ——— cording to the greatneſs of the fiefs and means 

of the vaſſals: another was, to contribute to- 

wards his expence in making his eldeſt fon a 

knight; which ceremony was performed with 

great pomp in thoſe days: and a third was to 

help him in the charges of marrying his eldeſt 

daughter: but this was not to be paid a ſecond 

time. . The firſt of theſe feudal dues is aboliſh- 

ed by king John's Magna Carta, as well as all 

See K.Jobn's other aids not granted by parliament, except 

Blakefion's the two laſt, and one not mentioned by Glan- 

Edition. ville, viz. an aid from the vaſſals to pay the 

ranſom of their lord, if he was made a captive. 

This naturally aroſe from the principles of the 

feudal connection: but it appears from Brac- 

ton, that, in Henry the Third's time, the 

V. Brack. I. i. others, allowed by the charter of King John, 

. ſuppoſed to be paid by the vaſſals, rather 

8 as marks of good-will and affection to their 

lords, than as proper concomitants of the ſer- 

V. Glanville, vice they owed. Glanville, on the contrary, 

L. N. e. 3. conſidered them as due by their tenures. But, 

both by that author, and in the charter, it is 

{aid, that they ought to be taken in reaſonable 
proportions. 3 

L. ix. e. g. Slanville makes it a queſtion, whether the 

feudal lord could demand an aid of his tenants 

for the ſupport of his war? And reſolves it by 

ſaying, that he could not diſtrain for ſuch aid: 

but they might give it, as a benevolence, and 

out of affection to their lord: whereas 1 * 

| iders 
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ſiders the aid of relief, as à due, for which the BOOK I. 

lord, in virtue of his fief, had a legal right to 

diſtrain. f as | 
It muſt be here remarked, that reliefs were 

only paid by thoſe heirs, who were of full age, 

when they ſucceeded to their fiefs; not by 

thoſe who had been under the cuſtody of their v. Glanville, 
lords. And the reaſon of this was, that the 1. ix. c. 4. 

profits of the cuſtody were deemed a ſufficient 2 

recompenſe to the lords of thoſe fiefs for renew- in Blacke- 

ing them to the heirs of their tenants. Upon gon! Edit. 

the death of a vaſſal, who held military fees 

under ſeveral lords, reliefs were due to them 

all from the heir ; but the cuſtody of his per- V. Glanville, 

ſon belonged to that lord, whoſe grant was I. ν 

prior to the others. Vet, if it happened that 

one fief was held of the king, and others of 

other lords, the cuſtody belonged to the king. 

And the ſame rule was obſerved with regard to 

the obligation of conſulting the lord in the 

marriage of the ward, not only (ſays a very V. Craig, l. i. 


able writer on feuds) becauſe the king could tit 21. ſect. 5. 


have no equal; (which is the reaſon aſſigned 
for it by Glanville) but becauſe he is the moſt 
ancient lord of all the fiefs, the original grant 
and inveſtiture of every fief having been v. Glanville, 
given by him. Notice is taken by Glanville, l. vi. c. 10. 
that, in his time, it was uſual for the king to 

commit to others the cuſtody both of the per- 

ſons and lands of his wards, either under an 

account to him for their wardſhips, or with- 
out account, in the nature of a beneficia 
grant, And, undoubtedly, inferior Jon 
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BOOK I: did the ſame. It likewiſe appears by the 


See Madox, great rolls, that the wardſhips of the crown 
c. 10. p-221. were ſold by King Henry the Second: and 


Hiſt. of the 


| Exckequer, mention is made of that practice, without 


any blame, in the charters of King John and 
Henry the Third. TY” : 
Upon the deceaſe of a vaſſal the heir was 
nan obliged to do homage as ſoon as he conve- 
Tenures, niently could; it being neceſſary, in order 
0. 20, to preſerve the memory of the tenure, that 
every new tenant ſhould, at his entry, re- 
cognize the intereſt of the lord in the lands, 
for fear that, the feud being hereditary, and 
new heirs continually ſucceeded to it, they 
might, by degrees, forget their duty, ſub- 
v. Glanville. ftraft their ſervices, and in proceſs of time, 
L iv. c. 4. 6. deny the tenure itſelf. The lord, on his part, 
| was bound to receive the homage owing to 
him, before he could be legally entitled, either 
to a relief, if the heir was of full age, or to 
the cuſtody of his perſon and land, if he was 
a minor: unleſs ſuch minor was of too ten- 
der an age to perform it, or the lord had a 
good reaſon to juſtify his refuſal or delay to 

accept it. ' 
Homage was done by the vaſſal on his 
knees, unarmed and bare headed, and hold- 
ing both his hands between thoſe of his lord, 
who was fitting : which ceremonies denoted 
V. Braton, (according to Bracton) on the part of the 
*. e 35. lord; protection, defence, and warranty; on 
the part of the tenant, reverence, and ſubjec- 
tion. In a ſtatute of the 17th of Edward the 
| Second 
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Second there is ſet forth the form of words to BO OK II. 
be uſed by the vaſſal, when homage was done 
to a ſubject. He was to ſay, I become your 
man, from this day forward, of life, limb, 
* and earthly honor: I will be true and 

% faithful to you, and bear to you faith for 

“ the lands I hold of you, ſaving my faith 
“ to our lord the king and his heirs:” which 
agrees with the account given by Glanville of 
the form that was uſed in his time. Aſter the NN 
vaſlal had ſaid this, he was to receive a kiſs 
from his lord, and then riſing up to take the . 
oath of fealty in the following words : Hear Got 
« this, my lord, that I will be faithful and Homacrwn 
% loyal to you, and will bear to you faith for _ K 22 
„the tenements which I hold of you, and statut. 17. 
„ loyally will perform to you the cuſtoms and Edw. II. 
ſervices which I owe to you, at the terms 
« affigned, ſo help me God and his ſaints.” 
It was a maxim of law, that homage draws 
with it fealty, which likewiſe was incident to 
all kinds of tenure, except frankalmoigne. In 
the year eleven hundred and fifty two, the 
Emperor Frederick Barbaroſſa made a ſtatute, 
that in every oath of fealty taken to any of his V. Radevie. 
ſubjects, there ſhould be a reſerve of the faith I. vii. c. 2. 
due to him and his ſucceſſors; which imme- SeeSpelman's 
diately was adopted by ſeveral other nations, Sleft. Froz- 
where the feudal law was in uſe, with regard Hale's Hit. 
to their ſovereigns; and the omiſſion of that of the pleas 
reſerve was puniſhed in England by a judicial rf 3 
determination under Edward the Firſt. Coke upon 

* X Homage Lyttelt. p. 65 


* 
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BOOK It. Homage done to the king was called liege 
==, homage, = was Hp 9 0! with the - 
Gloff. Ho- of allegiance expreſſed in theſe words: I 
1 . become your liege man, of life and limb, 
ra, I. iii. c. 16. and of earthly worſhip; and faith and troth 
| _ Hin. I. {hall bear unto you, to live and die againſt 
—— view « all manner of folk: ſo help me God.“ 
of thecrown, The ceremony was the ſame as in doing ordi- 
. 1. P. 7% nary homage to a meſne lord. It has been 
noted, in a former part of this work, that An- 

ſelm, archbiſhop of Canterbury, refuſed to pay 

homage to. King Henry the Firſt, becauſe 

{ome of the popes, and certain councils held 

under their influence, had forbidden eceleſi- 

aſtics to make ſuch an acknowledgement of 

their dependance on princes. In one of the 

epiſtles of that prelate we find this expreſſion, 

| wlll not become the man of any mortal, nor 
Fit dn. favear fealty to any: which reſolution he was 
ſupported in by all the ſtrength of the papacy: 
but, after a long and hard conteſt; Pope Paſ- 

chal the Second allowed the biſbops elect to do 

homage, and take the oath. of fealty, before 

they were conſecrated. This was confirmed 
V.Glanvilte, by the conſtitutions of Clarendon, of which 
J. ix. 6. 1. a particular. account will be given hereafter ; 
and from the words of Glanville it appears, 

; that about the end of Henry the Second's reign. 
' _ homage was accordingly done by b1/hops elect: 
but he tells us, that, after they were conſecrated, 
they took the oath of fealty. ILhis was a 
material difference from what had been ſettled 


by 
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by the conſtitutions of Clarendon '; and it is BOOK II: 
ſurpriſing that we have no account of it in the 


hiſtory of the times. Nor is any notice taken, 
in Glanville's treatiſe, that, by thoſe conſtitu- 
tions, in the oath of the b;/hop elect, a clauſe 
ſaving his order was allowed to be inſerted ; 
which ſurely was a reſerve of a very dangerous 
nature. It ſeems to have crept in, during the 
reign of King Stephen, when many other ſuch 
conceſſions were made to the church: for no 
trace of it appears under King Henry the 
Firſt. One cannot but wonder that a le- 
gal ſanction ſhould have been given to it at 
| Clarendon by Henry the Second, In the 
courſe of the diſpute between that monarch 
and Becket, we find the latter making uſe of 
it to juſtify his own conduct; and indeed there 
was no obligation, contracted by the oath, 
which might not be eluded and cancelled, ac- ' 
cording to the doctrines of Rome, by means of 
that clauſe, Whether it remained in the oath 
of fealty taken after conſecration Glanville does 
not inform us. Sir Thomas Littleton ſays, 
in his book of Tenures, that if an abbot, or 
4 a prior, or other man of religion, ſhall do 
„ homage to his lord, he ſhall not ſay, I be- 
* come your man, &c. for that he has profeſſed 
„ himſelf to be only the man of God; but he 
„ ſhall fay thus, I do homage unto you, and to 
„ you I ſhall be true and faithful, and faith to 
| ©. you bear, for the tenements which I hold of 
« you, ſaving the faith-which I owe unto our 
Vol. III. I * bord 
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_ BQOK UH-<. lord the king.” This regards only homage 
ds inęerior 4 who were ſubjects: but the 
reaſon given by Lyttelton, which is the fame 

with that on which Anſelm grounded his op- 
poſition, extends to Tiege homage. Yet I find 
no mention in Glanville of this alteration. 

8 We are aſſured by contemporary writers of 
% the greateſt authority, that, in the reign of 

Flor. Wigorn William the Conqueror, liege homage was 

05 OW done, and fealty was ſworn to that king, not 

ann. 1086, Only by his own immediate tenants, but all the 

2 4 conſiderable ſubvaſſals: which is a remarkable 

8: thing; becauſe, in France and ſome other 


ann. 108;. 


H. Huntind. countries, it was. underſtood that the feudal 


& Hoveden, law forbid the fubvaſſals to do homage or ſwear 


20. to their 


V. Bu Cisg- fealty, on account of their fie, to any but 


Diſſert. 13, thoſe of whom they immediately held them. 
| 1 The practice of England in this reſpect was 
Chron. de more agreeable to good policy; and very pro- 
n per. to keep up in the minds of the inferior or- 
ann. 1269, ders of eee a ſenſe of the duty they owed 
overeign: for in thoſe days it often 
| ed, that, as in their religion, ſo in their 
government, the ſupreme power was forgotten, 
and the vulgar worſhip was paid to the middle 
ers alone. It alſo appears from the words 
; of William of Malmſbury, that homaze was 
v. Malmſb. done and fealty ſtworn to the heir Au. 0 
gle Hen. I. tha croayn, in the reign of King y the 
93. Firſt, by all the freemen of England and Nor- 
; mandy, of whatever order or rank they were, 
and io whatever lord they were vaſſals. - Yet 
88 AS +. a 1 7 f WY . it 
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it is not eaſy to conceive how this could be B30 O E U. 
performed, unleſs we underſtand theſe words . 
with ſome reſtrictions, as meaning only the 
moſt conſiderable perſons in all the orders of 
freemen. | Enn 
Glanville tells us, that women could take v. Glanville, 
the oath of fealty, but could not do homage; l. * c. © 
and that, if they were married, their huſbands 
were to do homage for them. Theſe points of 
ceremony being important in the law of thoſe 
times, though they may a unintereſtin 
at preſent, Thing Thought Fey to * 
this ſhort account of them, from the moſt au- 
thentick writers. wy a 
It may juſtly be faid, to the honor of the 
whole feudal ſyſtem, that all the duties of it 
were built on the nobleſt foundations, viz. 
bounty, and gratitude; bounty in the lord who 
beftowed the fief, and gratitude in the vaſſal 
who held it by his grant. From theſe two 
principles lb all the connection between 
them; and they are the beſt principles in 
human nature. When eſtates in land were 
beſtowed as gifts, during pleaſure, or as bene- 
fices, during life, in the original and infant 
tate of this ſyſtem, nothing could be more 
ſimple than the obligations reſulting from ſuch 
grants: but when they were made hereditary 
frefs, the laws and cuſtoms relating to them 
became more complex, though founded upon. 
the ſame reaſons. As te pry fill re- 
mained in thoſe who 0's d theſe fiefs, _ in 
| © hb their 


* 
"z 
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| BOOK II. their heirs after them, there could not be in 


FF 


the vaſſak any power to alienate, mortgage, or 


ſellthem, or to alter the courſe of hereditary ſucceſ- 
ion, without leave of their lords, and the ſame 


reſtraints were reciprocally laid on the lords, be- 


V.Glanville, cauſe the uſe and profits of the feudal eſtates be- 


„vii. c. i. 


L. vii. C. I, 


by will, tho' he had no child : becauſe (ſays 
Glanville) God 8 can make an heir. If a man 


longed to the vaſſals. Vet Glanville ſays, that, in 
his time, every freeman, poſſeſſed of land, 
might give @ part of it with his daughter, or 


any other woman, as a marriage portion; or 


to any perſon as a reward for ſervices done 
him; or to a religious houſe or church, if the 
gift was made in his life time, and with the 
proper forms of livery and ſeizin, and in a 
reaſonable proportion. But if any ſuch dona- 
tion was made on a death-bed, it was not 
valid without the conſent of the heir. Such 


_ Conſent was alſo required to hed a man, 


who had {ſeveral married ſons, to away, 


even in his life-time, any part of the de e 


to his youngeſt ſon: for which Glanville 
aſſigns this reaſon, that fathers commonly bear 
a greater affeQion to their youngeſt ſon than 
their eldeſt, which might cauſe - 455 to diſin- 
herit the eldeſt, if that partiality were not 
reſtrained. A man, who had no eſtate of in- 


| heritance, but only a purchaſe, might diſpoſe 


of the whole of that purchaſe to whom he 
pleaſed, by a gift made in his life time, if he 
had no child; but if he had one, he could on- 


ly diſpoſe of 2 part ; nor could he bequeath it 


had 
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had both land of inheritance and a purchaſe, B O O K 11. 

he might, in his life-time, give away either a . 

part or the whole of his purchaſe, without 

reſtraint, and a reaſonable part of the inheri- 

tance alſo, over and above the other do- 

nation. 33 | | 
Fiefs of all kinds reverted to the lords, if L. vii. c. 17. 

the tenants deceaſed without heirs ; which de- 

termination or extinction of the original grant 

was called an e/cheat. In caſe there was any | i. . 

doubt whether the heir was of age, the lord had © 8 

the cuſtody both of his perſon and fief, till that 

doubt was decided. And, by a parity of rea- 

ſon, if it was queſtioned, who had a right to 

inherit any fief, the lord retained it in his hands 

while the ſuit was depending, as a temporary ; 

eſcheat, according. to Glanville. But if no- * _— 

body appeared, to lay claim to it, as the next 

heir, then it remained @ perpetual eſcheat to the 

lord, and he had an abſolute liberty to diſpoſe 

of it, as of his own. There was alſo another 

kind of eſcheat, which was not accidental, 

but penal. The fief returned to the lord, if 

the vaſſal refuſed to perform any of the duties 

required of him by law in virtue of his tenure, 

or would not acknowledge that tenure, or diſ- 

membered the eſtate, or greatly impaired it, 

or committed any act of grievous injury or of- 

fence againſt his lord. The ſame forfeiture 

was incurred by a military tenant, who forſook 

his lord in a fight; and if, beſides his fief, he 

had any allodial land, it was forfeited to the 

king by the common law of England, In the v. T eg. wa 

Sa caſe c. 52. 
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BOOK I. cafe of high treaſon, the land to whatever lord 
6h ny it belonged, was forfeited to the crown, both. 
c. 12,13, by the Saxon and Norman laws. Glanville 
8 2 likwiſe informs us, that a tenant in chief of the 
nures, c. 23, crown, convicted of fclony, forfeited thereby 
V. Glanville, to the king not only his land, but all his 
i. vi. c. 13. goods and chattles, in whatever hands they 
were found; nor could they be ever recovered 
by any heir. The ſame author ſays, that, if 
an outlaw, or convicted felon, held of any 
other lord than of the king, all his moveables 
were the king's: and the land remained for 
one year in the king's hands, but then revert- 
ed to the lord; yet, not without the ſubver- 
ſion of the houſes upon it, and rooting up of 
the trees. The reaſon of this was a ſuppoſi - 
tion, that the lord, of whom the felon held, was 
in ſome degree culpable, for want of a proper 
care in the choice of his tenant; and whatever 
= diſturbed the publick peace was an injury to 
L. vil, e, 17. the king. Nevertheleſs Glanville tells us, that 
if an outlaw or convicted felon, who held by 
meſne tenure, received the king's pardon, nei- 
ther he nor his heirs could, in virtue of that par- 
don recover the land, unleſs by the mercy and 
favor of his lord, to whom it is eſcheated ; be- 
cauſe the king's mercy ought not to prejudice 
the right of another. He adds too, that, in 
eneral, if any ſubvaſſal did or ſaid any thing, 
for which -he loſt his inheritance by judgement 
or law, it returned as an eſcheat to the lord of 
the flef. One cauſe of forfeiture, which he 
_ mentions, deſerves a particular notice. If a 
9 5 female 
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female heir, being a ward in cuſtody of her BOOK Ii. 
lord, was guilty of incontinence, her eftate FO 
became, by that offence, an eſcheat to her I. vii. c. 12. 
lord. And, when a fief was divided between 17. 
ſeveral ſiſters, if it was proved that any of them 
had violated their chaſtity, while they were 
under the cuſtody of their lord, the perſons ſo 
offending incurred by it a forfeiture of their 

t of the inheritance to the innocent ſiſter or 
ſiſters; but, if all had ſo offended, the whole 
eſcheated to the lord. 

This was a ſevere puniſhment for the frailty 
of a ſingle woman, and without example in 
other laws: but it undoubtedly aroſe, not ſo 
much from a rigorous ſenſe of the heinouſneſs 
of the fault, as from the notion of an advan- 
tage dne to the lord from the marriage of his 
ward, which he probably might be deprived 
of by her being diſhonored. For Glanville 
declares, that this forfeiture did not extend to 
incontinent widows, if they had once been 
lawiully married; nor diſinherit the child of 
a married woman who broke her conjugal 
faith; beoauſe a ſon born in wedlock is always 
preſumed a lawful heir. But there may have 
been another reaſon for the exempting of 
. widows and wives from this penalty, viz, 
that, they not being under the cuſtody of their 
lords, their continence was no breach of the 
duty and reverence due from a vaſſal; any of- 
tence againſt which was, in the ſenſe of the 
feudal law, a moſt grievous crime ; gratitude 
in the vaſſal for the 3 conſerred — 
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BOOK II. his anceſtor, and tranſmitted to him together 


— nm 


N (i 


V. Crag, de 
Jure Feud. 
1. iii. tit. 6. 


ſect. 12. 14. 


with the fief, by the original grant thereof, 
being (as I have before obſerved) one main 
foundation on which that whole ſyſtem . was 
erected. Yet we are told by a feudal lawyer 
of the greateſt authority, that the fief was not 
forfeited, in any caſe whatſoever, by the vaſ- 
ſal's offence againſt his lord, if the lord had 
given occaſion for it, by a prior offence, or if 
each had offended againſt the other at the ſame 
time; becauſe (ſays he) it would have been 
very . that the lord's condition ſhould 


be mended in conſequence of a fault, which he 


himſelf had either cauſed, or ſhared in. And 


it was a general maxim of the feudal law, that 


a forfeiture of the property of the lord in rhe 
fief, and of all his dominion over his vaſſal, 


was as neceſſary an effect of any great breach 
or neglect of the duty which he owed to his 


vaſſal, as the forfeiture of the fief was of a 
ſimilar crime or neglect in the vaſſal. Indeed 


this principle, which is ſo conſonant to natural 


equity and natural liberty, was the corner 


ſtone of the whole policy ſettled in England 
by the Normans. So that our kings, con- 


ſidered as feudal lords of this kingdom, were 


bound no leſs to protect their vaſſals in all 


their juſt rights and privileges, than their 
vaſſals were to ſerve them; and a failure, on 
either ſide, in theſe reciprocal duties, deſtroy- 


ed the connexion, and diſſolved the obligations 


of the party offended. The inferior vaſſals, in 
all degrees of ſubinfeudation, were _ 
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by virtue of the abovementioned maxim, en- BOOK It. 
tirely freed from the bond of their homageand — — 
fealty to their reſpective lords, if theſe did not 
acquit themſelves of what they owed to them, 
agreeably to the nature and conditions of their 
original compact. It is therefore very ap- 
parent, that the ſpirit of this ſyſtem was moſt 
abhorrent from tyranny, and that the plan of 
it, in all its ſeveral parts, was deſigned as much 

to reſiſt any oppreſſive exertion power with- 
in, as any attacks from foreign enemies. | 
Another great benefit, ariſing from this plan, 
was the uniting of power to property, which is 
the ſureſt baſis upon which all liberty ſtands ! 
And as property in England, by degrees, dif- 
fuſed itſelf wider, from the alterations that 
were made in thoſe parts of the fendal law 
which had confined it too much, the power 
united to it extended itſelf further, and produced 
that comprehenſive ſyſtem of freedom, which 
the whole nation enjoys under our preſent 
conſtitution, F N | . A 1 8 
Originally all proper feuds, that is, all of 2 V. Conſtitu- 
* or wt ity in equal propor- net mo 
tions, to all the ſons of a vaſſal, but never to tit. 1. & 8. 
daughters. This excluſion of females had |- i tit. 11. 
been taken off in moſt countries, before the 
Normans came hither : but whether the equal 
diviſion of all military fiefs continued after that 
time, and when it abſolutely ceaſed, is not 
very clear. The impartibility of them is 
aſcribed, by many writers, to a conſtitution 
made by the emperor Frederick Barbaroſſa | 
> bas 


122 HISTORY OF THE LIFE 


BOOK Il. the year eleven hundred and fifty two. But 
—— earldoms and baronies, which that ordinance 
chiefly relates to, had before been indiviſible, 
both in England and in France, except in the 
caſe of a =_—_ leaving ſeveral daughters, and 

no ſon, at his death. I ſhould therefore ſup- 
pole that the cuſtom of preſerving knig dieter 
undivided in the iis of ry ng which 
ſeemed neceflary to enable the military tenant 
to perform his — ſervice with the re- 
i quiſite dignity, began to prevail among the 
Engliſh ſome time before it was ſettled by law 
in the empire. And together with that was 
= the right Fo primogeniture in feudal 
ſucceſſions. For when, in order to preſerve. 
tenure entire, only one {on could take it, the 
eldeſt was preferred, as ſooneſt able to perform 
the duties of the fee, - and moſt naturally 
n coming into the place of his father. Certain 
ele it is, that, when Glanville's treatiſe was writ- 
ten, it was the eſtabliſhed law of England, 
that, in a military fief, the eldeſt ſon ſhould. 
ſucceed to the whole inheritance. Vet it ap- 
pears from records, that men frequently held 
by parts of a knight's fee: but ſuch diviſions 
either aroſe from marriages with the daugh- 
ters of a military tenant who had no ſon and 
ſeveral daughters; or were made by enfeoff- 
ments, and not in virtue of the rule 4 courſe 
of ſucceſſion. Lands held in free ſoccage were 
equally divided among all the ſons, unleſs 
they were ſuch as had been impartible by 
ancient cuſiom; of whom ſome went to the 
cldęſt fon, and others to the ſecond. 


Glanville 


Glanville ſays, that, in all eſtates, of what BOOK ll. 
nature ſoever, if an only daughter was left, TT 
ſhe inherited the whole land; but, if there were pra. 


more, it was equally parted among them, even 
in military fiefs; with this diſtinction alone, 
that the capital meſſuage always went to the 
eldeſt ; which was likewiſe obſerved when a 
diviſion was made of ſoccage lands among ſe- 
veral ſons. He remarks, that if any one of 
the brothers or fifters, who had been ſharers 
in an inheritance, died without iſſue, the por- 
tion of the deceaſed was again divided among 
the ſurvivors. Upon the diviſion of a fief 
among ſeveral daughters, the huſband of the 
. eldeſt was to do homage for the whole, and 

the younger were to-perform the ſervices due 
to their lord, by his or her hands. But heirs 
of theſe, even as far as the third generation 
incluſively, were under an obligation of doing 
homage, and paying reliefs for the lands they 
held, to the heir of the eldeſt ſiſter. If a man 
had ſeveral wives, and daughters by all, and 
by the laſt an only ſon, that ſon would in- 
herit the whole eſtate of his father: becauſe 
(ſays Glanville) it is a general rule of law, 
that no woman can ever ſhare with a man in 
any inheritance, unleſs, perhaps, by a ſpecial 
cuſtom, in particular towns, confirmed by 
long uſage. In the courſe of ſucceſſion the 
lineal deſcendants were preferred to collaterals. 


But Glanville ſpeaks. of it as a point very V.Glanvilte, 
doubtful in his time, whether, upon the death . vii. c. 3. 


of a man leaving iſſue a younger ſon, and a 
| grand- 
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BOOK IT. grandſon by his elder ſon, the inheritance 
———— ought to go to the ſon or to the grandſon. 
And it is juſtly obſerved by a fine writer, in 

See Eſſays a learned treatiſe lately publiſhed on Britiſh 
28 LO Antiquities, that there is no queſtion in law 
eerning Bri- Which has afforded a greater field, not only 
ih Antiq · for law ſuits, but for bloody and cruel wars. 
p. 135 Glanville decides it thus, That the grandſon 
V.Glanville, by the elder ſon ſhould be preferred to the 
V vü. c. 3. younger ſon, if the elder had not been foris- 
Jamiliated by the grandfather ; which term of 

law he explains to mean an aſſignment made 

by the grandfather, during his life-time, of 

part of his land to his eldeſt ſon, and ſeiſin 

thereof given to him, at his own requeſt and 

| defire ; it being underſtood that ſuch affign- 

ment would bar any claim, in the heirs of the 

perſon who took it, to the reſt of the inheri- 

tance. But if a vaſlal's eldeſt ſon. had done 

homage to his lord, of whom the eftate was 
immediately held; for his paternal inheritance, 

V.Glanville, It was clear, according to Glanville, that, in 
I. vii. c. 3. caſe he died before his father, a ſon left by 
him would ſucceed to the eſtate in preference 

V.Mag. Rot. to an uncle. Nevertheleſs, there is among 
Joan. Reg. the records in the Exchequer a remarkable in- 
Rot. 11.6, ſtance of a preference given to a ſon by a ſe- 
Darker & cond wife before a ſon by a firſt wife, in the 
See alſo en- ſucceſſion to a barony, by King Henry the 
quiryintothe Second; becauſe he thought the younger brother 
creating 4 better ſoldier than the elder. This ſeems to 
Peer, p. 5- contradict what is affirmed by Glanville, con- 
cerning the right of the eldeſt ſon to ſucceed 


to 
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to the whole in military fiefs, and to have been BOOK II. 


a remainder of the ancient feudal law, which. 


on the death of a vaſſal leaving ſeveral ſons, V. Lib. Fen- 
ve a power to the lord of the fief to confer dor. I. tit. 1. 

it on any one of thoſe ſons, according to his 

own pleaſure. But it may be preſumed that 

ſuch inſtances rarely occurred, and that the 

right of primogeniture in military fiefs ſoon - 


became univerſal, as we find that by degrees 


it grew. to prevail even in lands held by 

ſoccage tenures. Glanville ſays, that no V.Glanville, 
baſtard could lawfully inherit: but the ba- > > 
ſtardy was to be proved in the ſpiritual ® 
court. He alſo informs us, that a queſtion 

aroſe in his time, whether a ſon, begot- 

ten, or born, before marriage, could, by the 
ſubſequent marriage of his parents, acquire 

a right to inherit ; and he declarcs, that, al- 


though by the canons of the church and 


Roman laws, ſuch a ſon would be eſteemed a 
legitimate heir, he could in no wiſe be maintain- 
ed in the inheritance by the law and cuſtom of 
England; but in caſe of a diſpute concerning 
the fact, it was to be ſent, by the king's writ, 
to the ſpiritual court, and tried before the 
eccleſiaſtical judge, who was to acquaint the 
king or his juſticiary with the judgement 
thereupon, according to which the inheritance 
was to be either adjudged or denied to the ſon, 
by the judgement of the king's court. 

This deciſion of Glanville is very remarka- 
ble: as it ſhews the entire ind — of the 
law of England on the canon and civil laws 

in 
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1. vi. c. i. 
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in his time. The ſame author ſays, that a 
widow was entitled to a third part of the land 
for her dower, in every freehold poſſeſſed by 
her huſband at the time of their marriage, 
unleſs he had affigned to her a lefler portion 
of it, at the door of the church, when they 
were going to be married. But if he had given 
a greater, it was to be reduced to that, by 
the ſheriff of the county, upon the king's 


writ, which the heir was entitled to demand. 


In dividing the land the capital meſſuage was 
always excepted, and kept entire to the heir ; 
as was likewiſe the head manor, in caſe the 
freehold contained more manors than one, It 


will not be neceſſary to enumerate here all 


the other caſes and points of law relating to 
dower, which are mentioned by Glanville : 


but there is one which ſeems to merit a par- 


ticular notice. He tells us, that in conſe- 
quence of a divorce on account of too near a 
relation between the parties, though the wife 
loſt her claim of dower, yet, by the law of 
the realm, her children could inherit, and 


ſucceed to their father by hereditary right.“ 


As ſuch a ſeparation ſuppoſed a nullity in the 
marriage, the aid — in ſtrictneſs, 
have been baſtardiſed by it: but as the ca- 
nonical prohibitions extended fo far, that di- 
vorces on this account very frequently happen- 
ed, after a cohabitation of many years in a 
ftate of wedlock ſuppoſed lawfull, there was 
much humanity and equity in this law. * 
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baronies were the ſame, during theſe times, * 
as in other eſtates held by military ſervice. 
The lands annexed to thoſe dignities could 
not be divided, except when it happened that 


an earl, or baron, at his death, left no iſſue 
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male, and more than one daughter: but by See Madox's 
ſuch partitions it came to paſs, in proceſs of Baron. c. 3. 


time, that ſome baronies were ſplit into very 
ſmall parts. 
m the eighteenth year of King Richard the 
Second, W alter de — knight, acknow- 
ledged before the barons of the Exchequer, 
that he held certain lands of the king in chief 

dy the ſervice of the hundredth part of a baro- 
w, viz. the barony of Byſet, which, in the 

2 of Edward the Firſt, had been divided 

mong three daughters, and then ſubdivided 
into other ſmaller portions. But in the times 
from the aceeſſion of William the Firft, to 


the death of Henry the Second, I find none 


divided into more than three parts. 

In all theſe partitions the relief of the tenant 
was proportioned to the þ - antity held. It 
appears, that in the reign of Henry the Second 
ſome lands were taken ont of the barony, or 


honor, of Wallingford, and granted to Geof- 


Thus we find by a record, that 


fry, one of the king's natural ſons, by writ v. Madox, 


of Ranulf de Glanville, juſticiary of the ibidem. 


realm. And in the fame reign, Earl John 
granted a manor belonging to the honor of 
Gloceſter to Johnla Warre, which he and his 


| heirs 
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BOOK II. heirs were to hold of that prince and his heirs, 


S by the ſervice of half a knight. 


V. Madox, 


V. Monteſ- 
quĩeu de PEſ- 
prit desLoix, 


Theſe were the principal alterations, intro- 
duced by the Normans, into the laws of pro- 
perty in this kingdom, till after the death of 

enry the Second. n 

It ſeems a wonderful thing, that any free- 
holders poſſeſſed of alodial eſtates ſhould ever 
have been willing to convert them into fiefs, 
ſubject to the ſervices, burthens, and entails 
abovementioned! Vet it is certain that, in 
fact, ſuch alterations were deſired. The rea- 
ſons given for it are theſe. The poſſeſſors of 
fiefs had ſeveral privileges, which other free- 
men had not: a higher value was ſet on their 
perſons ; the compoſitions for infuries done to 
them were greater ; which was an important 


L. xxxi. c. 7. diſtinction, when moſt offences were puniſhed 


by pecuniary fines according to rates aſcertain- 
ed and fixed by law: and, what ſeems to have 
weighed more than any other reaſons, they 
who held by knight-ſervice were exempted 
from . tallage and many other impoſitions, 
which fell heavy on the poſſeſſors of alodial 
eſtates. I may add, that the near connexion 
- contracted with the king by feudal tenures in 
chief, a connexion exceeding that of common 
allegiance, muſt naturally * been deemed 
a great advantage; and particularly, as the 
being inveſted with a military fief implied an 
honorable opinion of the ſovereign of the 
valour of the feudatory. Nor was the ſervice 

| required, 
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required, in return for ſuch a fief, then ac- 
counted ſo burthenſome, as at preſent it may 
ſeem; the martial ſpirit, which prevailed 
among all ranks of men, but more eſpecially 
among the 'gentry, recommending to them 
an engagement, which gave them occaſions of 
encreaſing their reputations and fortunes. 
The ſame reaſons, in a lower degree, induced 
the inferior freeholders to conne& themſelves 
with thoſe of a higher dignity and condition, 
by the mutual bond of feudal tenure. Laſt- 
ly, the faſhion of the. times did, in this 
inſtance, as in others, incline the b - of 
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men rather to look at the benefits, than to 


conſider the inconveniences attending that ſtate, 
which reſulted from ſuch contraſts. But it 
muſt be obſerved that, in England, the ancient 
cuſtoms of the nation made more reſiſtance to 
this ſyſtem, than appears to have been oppoſed 
to it in the other parts of Europe, or even in 
Scotland; and the continued attachment to 
thoſe cuſtoms had the effect of correfting and 
mitigating the rigour of the feudal laws in this 
kingdom, ſo as always to temper, and at laſt 
to aboliſh, whatever in them was oppreſſive, 
or contrary to good government and general 
freedom. 
_  Baronies were originally created by feoff- 
ment. Mr, Madox ſays truly, that no 


man, or number of men, without the king, V. Baronia. 
* could ever make an earl, or baron. Every J. i. c. 1. 


honor originally paſſed from the king, and“ 


23, 24. 


. iii. c. 5. 


upon every change, by death or otherwiſe, p. 241. 


Vor. III. returned 
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BOOK II.“ returned to the king again, and remained 

— 4 in his hand, until he commanded ſeiſin of 

it to be delivered to his homager, according 

to the cuſtom of noble fiefs.” Vet it muſt 

be underſtood, that the honor, or barony, ſo 

created by the crown, or ſo delivered back 

again out of the hands of the king, was an- 

nexed to, certain lands, which were compoſed 

of knights-fees, and held of the crown by 

knights-ſervice. For, till long after theſe 

times, all baronies were territorial, and pol- 

ſeſſed by tenure alone, not by writ or by patent. 

See the Con- Beſides the military ſervice, which every 

| Clarendon, baron was obliged to, in virtue of his fief, he 

was alſo bound to attend the king in his par- 

liament and ſupreme court of juſtice, to aſſiſt 

in his judgements, and give him faithful coun- 

ſel, in all matters concerning the dignity of his 

crown and the good of his realm. But, al- 

though this was one of the feudal duties an- 

nexed to baronial lands in this kingdom, by the 

introduction of thoſe tenures which were deri- 

ved to us from Normandy, yet the attendance of 

the nobility. in parliamentary meetings had an 

origin much more ancient than the Norman 

government here, being as old as the Engliſh 

monarchy,” and the birthright of the chief 

men of the Anglo-Saxon nation, even from 

the firſt ſettlements they made in Great- 

Britain; as it had been in the countries from 
whence they came. 1 bhi 

It appears that baronies differed greatly in 

the number of knights-fees, whereof they 

251 7721 | conſiſted. 
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conſiſted. One of the ſmalleſt of which I find BOOK I. 
any record, is that of Hwayton in Northum- ge Pugdales 
berland, which Richard de Cramavil held of Baron. F. 107. 
King John by the ſervice of three knights. 

The ſame man held another, which had be- 

longing to it no leſs than ſixty knights-fees, 

viz, the honor of Tickill. As, therefore, 

it was not the poſſeſſion of many knights-fees 

which conftitnted a baron, ſo neither was it 

Holding in chief of the king. For Mr. Madox, 

in his hiſtory of the Exchequer, gives us the See Madox's 
plea of *Fhomas de Furnival ; who, being Hift. of the 


6 Exhequer, 
ammerced as a baron, faid he was no baron, c. 1 1 370. 


though he acknowledged that he held the manor 

of Sheffield in chief of the king. It likewiſe 

appears that In the thirteenth year of Henry Ibidem, c. 10. 

the Third, John de Baliol was charged with P- 218. 

a hundred and fifty pounds, as the relief for 

thirty knights-fees held by his father of the king, 

viz. five pounds for each fee : whereas, if he 

had held thoſe fees as a barony, he would have 

paid for the whole, collectively, but one hun- ö 

dred pounds. Nevertheleſs he had a barony, See the Char- 

viz. that of Biwel in Northumberland, which ff.“, Henry 

he held by the ſervice of five knights-fees, and Madox's Hi- 

of finding thirty ſoldiers for the guard of New- nag of the 

caſtle. . He alſo held the lordſhip of Hiche as ut — + 

an augmentation of his barony, by the gift of 

King Henry the Second to his grandfather, and 

by the ſervice of two knights-fees. In the reign 

of King John ſeveral manors were held of the 

crown by theſervice of one kinght's-fee foreach. 

Sir Willam Dugdale mentions three ſo held SeeDugdale's 

by one man. But moſt baronies, if not all, CO 
K 2 con- Claveriug. 


—  — 
—— — — — - 


f 


| 


132 HISTORY OF THE LIFE 


BOOK I. conſiſted, in the times of Henry the Second 
aud bis four predepetibes, of more than one 

©” ee, +5; 
v. Spelman? „ Every earl bad a barony LR to his 
. Gloff. Ho- earldom, and, as the relief of an earl appears 
wo to have been the ſame with that of a baron, 
viz. one hundred pounds, it may be ſuppoſed 
that he paid it on account of his barony, which 
was a land- eſtate, and not of his earldom, 
which was an office. This was a high fine 
for the ſmaller baronies, being equivalent to at 
- leaſt fifteen hundred pounds in theſe days. It 
rea lee ſurpriſing, that as baronies differed ſo 
much in the number of knights-fees whereof 
they conſiſted, the charters of king John and 
a . i! Honey the Third ſhould eſtabliſh no difference 
in the reliefs they were charged with: but 
from hence it ſeems probable, that even the 
leaſt were of ſuch value, as to be able to bear 
that charge, without any grievous hardſhip on 
the poſſeſſors. And, perhaps, the conſidera- 
tion of this inequality may have been one of 
the reaſons, which induced the legiſlature, 
under Henry the Second, to leave theſe pay- 
e diſcretionary and emis no certain rule ; 
+» _» to the intent that the crown might make the 
proper difference, in caſe of poorer barons : 
which did well, while the diſcretion was fa- 
vorably uſed : but it was afterwards found 
more prudent to limit the ſum to one hundred 

pounds. 

See Hiſt, of If two or more Fo. Br happened to be 
| the Exche- veſted in the ſame man, they did not conſoli- 
2 220. date in his perſon, but he held them diſtinct, 
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and was chargeable with a ſeperate relief for BOOK II. 
each barony ; as appears by the rolls in the 7 
cale of the earl of Glouceſter, who in the | 
ſecond year of King Henry the Third paid a 
hundred pounds relief for the honor of Glo- 
ceſter, a hundred pounds for the honor of 
Clare, a hundred pounds for the honor of St. 
Hilary, and fifty pounds for the moiety of 
carl Giffard's honor. | 
The grants made by William the Conque- 
ror to ſome of his barons, but more eſpecially v. ordericus 
to his earls, were exceflively great. For Vital. p. 523. 
Inſtance, to Geoffry biſhop of Conſtance he | 
ave two hundred and eighty manors in Eng- 
land : to Ranulf de Baynard eighty five, and 
to Roger de Buſli, a hundred and forty nine, See Domeſ- 
Odo biſhop of Bayeux, whom he made earl 47 299k in 
of Kent, had in that county, and in ſeveral Counties, and 
others, four hundred and thirty nine lordſhips. __ 1 
Robert earl of Montagne, on whom he be- 4 ; 
ſtowed the earldom of Cornwall, had, in that 
and other counties, ſeven hundred and thirty 
three manors. The honor of Richmond in 
Yorkſhire had a hundred and ſixty fix lord- 
ſhips ; beſides which the earl poſſeſſed, by the 
gift of the king, his father-in-law, two hun- 
dred and ſeventy fix, in other parts of tze 
kingdom. The honor of the earl of Clare.y, Madox's 
compriſed a hundred and thirty one fees of the Baron, &: 5- 
old feoffinent, that is, of which the earl's an- — 
ceſtors had been enfeoffed before the death of p. 398. 
King Henry the Firſt: and to theſe were ad- 
| of ded 
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BOOK H. ded nine fees, and the fourth part of a fee, of 
the new feofment, SH 
v. Oord. vital. Ordericus Vitalis ſays, in his hiſtory, that 
I. xi. p. 804. William of Warren complained to Robert duke 
of Normandy, the eldeſt fon of the Conque- 
ror, that he had fuffered a great loſs for his 
ſake, by loſing the earldom of Surrey, which 
produces to him annually a thouſand pounds of 
ſilver. The greateſt part of this income muſt 
have been drawn from the barony annexed to 
the earldom ; though the third part of the pro- 
; fits ariſing to the crown from the pleas of the 
See Madox's county court, were given to the earl. For it 
Ins ww appears by the rolls, that in the ſixth year of 
Magn, Rot. the reign of King Henry the Second, the third 
5 H. II. penny of Eflex was but forty pounds ten ſhil- 
; lings and ten pence; of Hereford thirty three 
videm,Mag- pounds one ſhilling and eight pence, and in the 
Hm,  Afixtcenth year of that reign, the earl of Nor- 
 .__ folk received, on account of this perquiſite, 
but ſixteen pounds thirteen ſhillings and four- 
pence, for a half yearly payment. It varied 
indeed a little in different years, unleſs where 
the revenue of the county was farmed at a cer · 
tain ſum by the ſheriff, But there ſeems 
ſomething extraordinary in the value that was 
ſet by William of Warren upon his earldom 
rex of Surrey: for by the accounts in the Exche- 
n 2 we find, that much leſs was taken by 
n. Rot. King Henry the Second for the farms of other 
5.6, ** earldoms eſchegted to the crown. It muſt in- 
4 deed be ſuppoſed, that the farmers had good 


bargains, 


OF KING HENRY II. 135 

bargains, and did not uſually pay fo much to 3 O OK If. 
the king in their rent, as the earl received from 

the earldom ; becauſe ſome profit was allowed 

them in return for their trouble. But if we 

value the Engliſh earldoms, one with another, 

at only half of what we are told the earldom 

of Surrey produced, that moiety, being equi- 

valent, on the loweſt computation, to an in- 

come of ſeven thouſand five hundred pounds 

in theſe days, was in itſelf no mean proviſion 

for ſupporting even the higheſt degree of nobi- 

lity : and we then had no higher. Yet this 

was not all the wealth of the Engliſh earls in 

that age. Moft, if not all of them, had, ex- 

claftve of their earldoms, and of the baromes 

ahnexed to them, many more baronies, 

manors, and lordthips, in other parts of the 

kingdom. Among the Saxons it was uſual 

for many earldoms to be conferred on the 

{ame perſon. 

In the reign of Edward the Confeſſor, we V.Flor. Wig. 
find that Godwin was earl of Kent, of Sul. ſub ann. 
ſex, and of all the Weſt- Saxon counties. His _ 
eldeft fon, Swain, was, at the fame time, earl Hon Dux, 
of Oxfordſhire, Glocefterſhire, Herefordfhire, p-. 490- 
Somerſetſhire, and Berkſhire ; and his fecond . 
ſon, Harold, of Eſſex, Huntingtonſhire, Cam- 
dridgeſhire, Norfolk, and Suffolk. All this 

power in one family muſt neceffarily break the 
balance of the ftate, and eſtabliſn in it a kind 
of oligarchy, as it appears that it did, during 
the greateſt part of that reign. But the Saxon 
earldoms were not hereditary ; for, although 


K 4 they 


\ 


- 


BO OE 11, they were ſometimes permitted to deſcend from 
—— father to ſon, it was not by any right, or 
claim of inheritance, but only by the indul- 
gence and favor of the king. In the reign of 
{ William the Conqueror, all the earldoms of 
England, as well as the baronies, being ren- 

dered hereditary, and deſcending even to mi- 

nors, the earls became more independent of 
the crown; and a more complete ariſtocracy | 
was thereby eſtabliſhed ; but, happily, by 
their number, they were a check on each 
other; for it rarely chanced that either by mar- 
riage, or the courſe of deſcent, more than two 
earldoms were united in the ſame perſon ; and 
the power of the greater barons was little in- 
ferior to that of the earls. Mr. Selden, in 
his learned treatiſe on titles of Honor, has la- 
boured much to prove, that the earls were not, 
in the Norman policy, as they appear to have 
been during the Saxon, governors of the coun- 
ties under the king. But, though ſeveral parts 
of the buſineſs of the crown, and more par- 
ticularly, -all that concerned the revenue, were 
_ adminiſtered by the ſherifls, yet it ſeems clear 
enough, that the earls were. the chief officers 
under the crown in the two higheſt truſts, 
VIZ. the judicature of the county, and the c:m- 
mand of the military force thereof, after the 
Normans came in, as well as before. Indeed, 
there is reaſon to think, that in proceſs of time, 
and, perhaps, as early as the reign of King 
Henry the Second, they grew neglectful of their 
2 RO | duty 


Par. ii. c. 5. 


ſect. 12. 


OF KING HENRY IL. 137 


duty in their ſeveral county courts: ſo that BOOK II. 
generally the ſheriffs preſided there in their 
ſtead, though not deputies under them, but of- 
ficers of the crown. Yet they continued long 
| afterwards to receive the third penny out of 
the pleas in thoſe courts, or to a certain ſum in 
lieu thereof, which Sir, H. Spelman conſiders v.Glos. Co- 
as the ſalary of their office. And of their right »#5, p. 141. 
to command the military force, belonging to 
their counties, no light proof may be drawn 
from the appellations of duv and conſul given 
to them, in the Latin hiſtories of thoſe times. 
The form of girding them with a ſword, when OO 
they were inveſted with their earldoms, was ii. c. 5. 
likewiſe ſtrongly expreſſive of a military com- ſect. 1: 3. 
miſſion appertaining to the office and dignity of 
an earl, But it muſt be remarked, that the 
command of the provincial militia was different 
from that, which the Norman earls were en- 
titled to, over their own immediate vaſlals ; the 
latter being feudal and territorial; whereas 
the former was derived from the ancient right 
of their offices, and ſeems to have been of the 
nature of a heutenancy in the counties under the 
crown. 

The number of earls was determined by the 
number of counties over which they preſided : 
ſo that the king could not regularly create any 
more: but there might be fewer from the ſame v. Malm 
perſon having two or more carldoms. During Hitt. nov. 
the confuſion of the civil war in the reign of Fr ub ann. 
King Stephen, that prince created ſome hono- 
rary or titular earls, who had no counties, Norm. ſub 

f and ann. 1154. 
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BOOK I. whoſe dignity he maintained, in an extraordi- 


” 


nary manner, by grants of crown-lands. This 
he did to oblige ſome of the batons of his par- 


ty, whoſe ambition he could find no other 


means to gratify: but, though, for ſome ages 
paſt, the cuſtom of the kingdom has admitted 
fuch-a prerogative to be unqueſtionably in the 
crown, it was then thought irregular; and 
therefore Henry the Second, in the firſt year 
of his reign, deprived thoſe earls of their titles, 
and reſumed the grants of the crown given to 


* their new honors. $200 
It ſometimes happened that alliances con- 


tracted by matches between the families of 


great earls did ſo extend and augment their 
power in the kingdom, as to render it danye- 
tous to the ftate. But, on the other hand, 
the animoſities and family quarrels, which of- 
ten inflamed theſe petty princes againſt each 
other, divided and weakened their power; 
and were, perhaps, as advantageous to the li- 


| berty of the nation as hurtful to its peace. 


There never yet was any government fo per- 
fectly good, as not to have ſome inherent, 
conſtitutional evils; nor any ſo bad, but that 
the evils arifing from it would in ſome mea- 
ſure corre& and reſtrain one another. This 
appeared in the plan of policy ſettled here by 
the Normans. As the vigour and ſpirit in- 
fuſed into it did often, by the irregularity of its 


working, and the continual ferment which it 


raiſed, produce a feveriſh heat, ſo we find that 


ſome diftempers, which would have been 


otherwiſe 
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otherwiſe fatal to it, were thrown off by this BOOK II. 
heat. And ſome exceſſes of the royal prero- "ol 
gative, which have ſince been wiſely con- 
trouled, operated as remedies in that ſyſtem 
againſt the immoderate authority of the nobles; 
while both theſe powers were checked by the 
arms entruſted to great numbers of the inferior 
freeholdors, in conſequence of the tenures, by 
which they held their eſtates. But the regu- 
lar force of a government more equally tem- 
pered, and _— applications to parliament 
for the redreſs of any grievances, which might 
otherwile be too ſtrong for the ordinary courts 
of juftice, as much better ſecurities, under our 

reſent conſtitution, to the liberty of the ſub- 
ject, the dignity of the nobles, and the maje- 
ſty of the crown, than the frequent colliſion 
and ſtruggle of thoſe jarring powers, which, 
though they prevented the eſtabliſhment of 

any fixed tyranny, diſturbed the quiet, and 
diſcompoſed the harmony of the tate. 

Among the Engliſh earls ſome were inveſ- g Files of 
ted by the crown with-higher powers than the Honor, P. ii. 
reſt, poſſeſſing in their earldoms a regal juriſ- © 5- ſect. 5. 
dition, ſo that the. kmg's writ of dry 
juſtice did not run there. The Saxons in 
England had ſuch (as Mr. Selden has ſhewn) 
though they did not give the title of Counts 
Palatine to them ; a title which ſeems to have 
been firſt uſed in the times of King Henry the 
Second. The car!dom of Cheſter was granted v. oh. Sariſb. 
by William the Conqueror to one Gherbod, a feNvgisCur, 

EY =” Flemiſh „VI. C. 10. 


"a . 


* J 
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| 00K Il. Flemiſh baron, and afterwards to Hugh 


-< wg ol d'Avranches, otherwiſe called Hugh Lupus, to 
fab ann. be held under the crown, by him and his heirs, 
— with ſuch a juriſdiction, that they had their 
courts both of criminal and civil juſtice, and 
—_ oro. their barons, as their great council; every one 
nor, as above. Of whom had alſo a court under | Ov in the 
ſame manner as thoſe barons who held of the 
3 King. John of Saliſbury gives the title of 
arial, ut 

fupra, Palatine to all the Engliſh earls upon the 
marches of Wales, becaule they likewiſe en- 
joyed a regal juriſdiction within the extent of 
. thoſe marches: and Hugh de Beleſme, who 
. was earl of Shrewſbury” in the reign of Wil- 
liam Rufus, is therefore called a Palatine in 
See Titles of fome records of the time of Edward the Firft. 
Honor, P. ii. Mr. Madox obſerves, © that ſeveral of the 
— “lords marchers had a ſort of regality, 
Lii.c. 3, © which made their ſeignieuries look like pa- 
P. 154 j atinates. They had the firſt COgnizance of 
an cauſes and plaints within their lord- 
* ſhips; they had their chancery, their juſti- 
« ciers, and other great officers, with an ex- 
« tenfive juriſdiction belonging to the chief 

“court of their honor.” 

Our kings were induced to make theſe 
grants, that the borders of their kingdom 
might be defended by the arms, and at the 
charge of theſe noblemen, reſiding there, 

againſt the continual inroads of the Welſh; 
and that the conqueſts made in Wales might 
be maintained in * ſame manner. We find, 
too, 
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too that the ſame motive produced ſimilar BOOK II. 
grants upon the borders of Scotland. The 
entire profits of the county were given to every 
ear! Palatine, for the better ſupport of his 
dignity, or rather as a fruit of the regality he 
enjoyed; whereas other earls had only a third 
part. In truth, theſe lords were entruſted 
with a much greater authority, than any ſub- 
Je, in a well- conſtituted monarchical ſtate, 
ſhould ever poſſeſs: but yet neither they, nor 
any other Engliſh peers, could pretend to a 
legal right, as the great vaſſals of the crown . 
did in France, to confederate with orcing po- 7 ref 
Wwers, unauthoriſed or unlicenſed by their own 
{overeign : a right ſo incompatible with order 
and government, that one is ſurpriſed it could 
ever be admitted in that, or any other kingdom. 
Confederacies indeed for their mutual defence 
among the vaſſals of the crown appear to have 
been accounted not illegal in England : and in 
Stephen's reign there are examples of ſome 
Engliſh earls making treaties of that nature 
the one with the other, during the rage of 
civil war: but even thoſe treaties had a reſerve 
of their fidelity to their ſovereign particularly 
expreſſed. x 

It is a remarkable thing, that all the char- 
ters now extant for the creation of earls (the 
moſt ancient of which were granted by Ma- 
tilda) make no mention of any determined 
number of knights which the earls were bound 
to provide. The reaſon of this I imagine to 
have been, that the knights-fees which they 
+ poſſeſſed 
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ROOK IL. poſſeſſed belonged to the barony annexed to 
de carldom not to the office or dignity of an 
; earl: and as other baronies differed in number 
of N by which they were held, ſo 
likewiſe did theſe. The moſt that J find in 
See Madox's any barony of an earl were in the honor of 
Baron. p. 93. Gloceſter, which, during the reign of King 
John, had three hundred and twenty ſeven 
knights, beſides a tenth and a twentieth part 
of a knight, thatis, lands charged with knight- 
ſervice in thoſe proportions. From many in- 
* , Frances it appears, that it was not the rank or 
dignity of the tenant, but only the extent and 
goodneſs of the lands compoſing a barony, by 
which the number of knights- fees belonging 
to it was determined, and that the proportions 
in which theſe lands were granted, whether to 

© earls or to barons, were often very unequal. 

T  *Fhe great hereditary offices under the crown 
Paron-P-137- are called by Mr. Madox officiary honors; and 
be fays, that when a lord had land honor and 
ond of theſe, he had two diftin® honors veſted 
in him. The ſame author obſerves, that the 
Hiſt, of the greater vaſlals or tenants, of earls, barons, 
A rl 6. and prelates, were ſometimes called barons ; 
for which, in another place, he gives this 
reaſon: "The earls and great lords did then, 
Baron... 1. „ in many particulars, imitate the form and 
4 v. 192 « faſhion of the king's court. As the king 
„had, fo had they, their dapiſers or ſeneſchals, 
«© chamberlains, and other officers in their 
% houtholds, and likewiſe abroad their barons, 
or chivalerian tenants,” But theſe (he fays) 
0 he were 


OF KING HENRY I. 143 


were ſtyled improperly barons, and only by wayBOOK 11, 

of reſemblance. It ſeems to me that all who held - 

of the great lords by knight-ſervice were not 

_ uſually called their barons, but only thoſe who 

were ſoconfiderable, as to have under them other 

knights, or military ſubvaſſals. We find in X. Spelman's 

ſome charters that the magiſtrates or chief ci. l. Baro. 

tizens of London, York, Warwick, and other | 
rincipal cities, were honored with that title. 

t was even extended to all the judges in a 
county court. But in theſe inftances the word Ibidem, Ba 
1s uſed very looſely. | 

The name of viſcount in thoſe days was not 
a title of honor, but ſignified only a ſheriff. 
The principal functions of this office are thus 
defined by Mr. Madox, in his very accurate 
hiſtory of the Exchequer : „It was the ſhe- C: xiii. p. 
«+ rift's duty to do the juſtice of his county, 
to keep the publick peace, to ſtock and im- 
„prove the king's lands, and to collect the 
* king's revenue.“ It appears that in time 
of war he alſo performed ſome military func- 
tions; and the above - cited author has obſerv- 
ed, that he uſually was the prœſect or gover- Baton. 1. ii. 
„nor of the king's caſtle in thecounty.” It f 5. 
is ſaid that among the Anglo-Saxons this 5 On 
officer was elected in the county-court by the coe. 


COMES... 


ple : and in the reign of King Henry the V. Mag. Rot. 


MITATUS, 


Firſt the citizens of London paid a fine to 5>*Ph . 


Madox's Hiſt. 


That prince of a hundred marks of filver, that of the Exch. 


they might have the privilege of chuſing their mor 
ſheriffs themſelves. But no inftance occurs {.,1,to de 
of ſuch a liberty in the counties after the en- Magno Rot. 


trance 


zones Co) 


Baron. 


— 6 ian „ 2 
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BOOK I. trance of the Normans, till the ſtatute made 
dy Edward the Firſt in the 28th year of his 
reign, by which he granted to his people, 
that they ſhall have election of their ſheriff in 
every ſhire where the ſprivalty is not of fee, if 
they il, Nor did that act of parliament con- 
tinue long unrepealed. In the times of which 


See Madox's | 'yyrite the ſheriffs had the counties committed 


EOS. to them reſpectively by the king, at his plea- 


p. 634. ſure, either in cuſtody, or at farm-certain. 


Manuſe, W. The Empreſs Matilda made a convention with 


— pn Geoffry earl of Eſſex, by which, among other 


* things, ſhe granted to him the ſhrivalty of 
fu * *-3* London and Middleſex, at three hundred 
pounds, yearly farm, and that of Hertfordſhire 

at forty pounds, as his grandfather yearly held. 

Three hundred pounds were then equivalent 

to at leaſt four thouſand five hundred now, 

and forty to ſix hundred. It appears by the 

rolls, that, under Henry the Firſt, Richard 

Baſſet and Aubrey de Vere were joint- ſheriffs 

of eleven counties. This was extraordinary: 

but there are ſeveral inftances under different 

kings of two or three being committed to the 

{ame perſon. »Urſo d'Abitot, in the reign of 
William the Conqueror, was made ſheriff of 
Worceſterſhire, and the office was granted in 
eee to him and his heirs. Nevertheleſs it ap- 
SeeDugdale's pears that his ſon was turned out of it by 
— WORK Henry the Firſt, for having ordered one of the 
of Elmley. ſervants of that king to be ſlain. But it went 
« to his ſiſter, and, in her right, to her huſband, 
Walter de Beauchamp, from whom it —_— 

A ES : ed, 


SET W__ 977 
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ed, by inheritance, to William, their ſon, BOOK II. 
who in the reign of Henry the Second was | 


alſo ſheriff of three other counties, viz. thoſe 
of Hereford, Gloceſter, and Warwick. Arch- - 


biſhops and biſhops were ſometimes appointed 


ſheriffs. In the reign of King Richard the Firſt, 25 
William, biſhop of Ely, who was chancellor at Mader oth. 
that time, offered to give the king for the ſhri- Fe the _ 
valty of the ſeveral counties of York, Lincoln, 4 P. 38. 
and Northampton, fifteen hundred marks in 

hand, and a hundred marks increment (that is, 

above the uſual-farm)every year for each coun- 

ty. But the archbiſhop of York outbid him for 
Yorkſhire, and was made ſheriff thereof, on 

the payment of three thouſand marks for that 

county alone, and the yearly increment of 

three hundred. Three thouſand marks were 

then equivalent to thirty thouſand pounds in 

theſe days. This auction of a miniſterial and 

judicial office, of the higheſt truſt and impor- 

tance, was a ſcandalous thing, and what does 

not appear to have been ever practiſed by 

Henry the Second.  _. 

It ſeems a ftrange policy in William the 8 
Conqueror, and ſome of his ſucceſſors, to have — 1. 
granted, as they did, the office of ſheriff to c. 5. lect. 12. 
certain earls in their own counties. For by this 
means they loſt that neceſſary check on the 
provincial authority of thole mighty peers, 
which the crown uſually had in the power of 
the ſheriff, and much encreaſed their influence 
over the people. In the great roll of the 1 5th 
of Henry the Second mention is made of the 


Vor. III. L viſcounteſs 
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BOOK II viſcounteſ of Beaumont, and in other years of 
Fer N10, that reign one or two others are mentioned 
Baron. I. ii. Who, I preſume, had inherited the office of 


P. 144, 145+ ſheriff, and bore the name jointly with their 


huſbands, who executed the duties thereof. 
For ſo early as in the eleventh century it ap- 
wu from ancient records, that there was in 

rance an hereditary viſcounteſs of Maine, 
whoſe huſband was viſcount or ſheriff of that 
country in right of his wife, Certainly, the 
permitting an office of this kind to deſcend by 
inheritance, and even to females, may be rec- 
koned among the faults of our old conſtitution. 
When it happened to fall to an infant, or un- 
Madox's Hi- married woman, it muſt have been executed 
ak fury by a deputy : and I find an inſtance in the 
c. 23. P. 644. Teign of King Henry the Third, of a deputa- 
| tion given to Hugh de Babington, by Walter 
archbiſhop of York, to keep under him the 
two counties of Nottingham and Derby, 
. which that monarch had committed to him as 
ſheriff. But this could not be done without 
the leave of the king, and a writ to the barons 

of the Exchequer, ſignifying his acceptance of 

ſuch deputation. * 

Many offices of the palace were rendered 
hereditary by William the Conqueror and our 
ſirft Norman kings; which muſt have added 
very much to-the power of the nobles, parti- 
cularly the great offices of conſtable, mare- 
ſchal, chamberlain, and ſeneſchal. What au- 
thority and juriſdiction belonged to the con- 

ſtable we may partly learn from a ſtatute of oe 
_— 


1 
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1 3th of Richard the Second, wherein it is ſaid, BOO K 11, 
«+ that he ought to have cognizance of con- PE Ie 
tracts touching feats of arms and of war out 
of the realm, and alfo of ſuch things relatin 
to arms or war within the realm, as coul 
not be determined or diſcuſt by the com- 
mon law, with other uſages and cuſtoms 
appertaining to the ſame matters, which Hiſtory ofthe 
other conſtables before that time had duly 3 K 
and reaſonably uſed.” Madox ſays, he 3 
was a high officer both in war and peace; 
and obſerves that the word fignified a captain 
or commander, Yet I do not find that 
in the reign of Henry the Second, thoſe who 
were conſtables to that king, namely Henry 

de Eſſex, and Humphrey de Bohun, ever had 
the chief command in his armies. On the 
contrary, ſome other noblemen are mentioned ggemugdale's 
as generals and commanders in chief where Baron. Eſſex, | 
the king himſelf was not JO Henry de ud Mador's | 


a Hiſt. of the 
Eflex was hereditary flandard bearer of Eng- Exchequer, 


t land: but whether that honor belonged to him P- 28. 
8 as conſtable, or was a diſtinct office, held by 

f him together with the other, does not clearl 
appear. That he was conſtable under Henry 


d the Second is evident by two charters given in Madox, ut N 
. that reign. This dignity was forfeited by ſopra. 

d him, as well as his barony, in conſequence of 

- his duel with Robert de Montfort, and was 

e afterwards poſſeſſed by Humphry de Bohun, 

u- in the ſame reign, by virtue of his marriage 

n- with Margaret, eldeſt daughter to Milo earl of 


he Hereford, who, by the death of her brothers, 
| L.3 became 
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BOOK II. became heireſs: to all her father's honors, of 
S—— which this was one. How it had come from 
SeeDugdale's that family to Henry de Eſſex we are not told. 
paron. Here- But from the time of the abovementioned mar- 
and Madox's TIAge it continued in the Bohuns for ten gene- 
Hiſt. of the rations. It appears by a record, that, in the 
Exchequer, reign of Edward the Third, Humphrey de 
V. Spelman's Bohun, the laſt of that name, held ſeveral 
8 manors of the king by the ſervice of being 
1 conſtable of England. And in the reign of 
1 Henry the Eighth, it was decreed by all the 
VIII. judges, that this office might be annexed to 
lands, and deſcend even to females, who, 

while they remained unmarried, might ap- 

point a deputy, to do the ſervice for them; 
but after marriage it was to be done by the 

huſband of the eldeſt alone.” They alſo de- 
clared, that the ſervice was not extinct, 
though part of the lands, for which it was 

done, fell into the hands of the king, to whom 

1 it was due; but remained entire in the eldeſt 
daughter: yet that the king might refuſe the 

ſervice, not to be forced to uſe the miniſtry of 

an unworthy perſon.” Which expedient the 
king took, rather than admit the claim of the 

duke of Buckingham, who derived his title to 

it from the eldeſt daughter of the laſt Humph- 

rey de Bohun. And after the death of that 
duke the office was never revived. The author 

of the dialogue de Scaccario, written under 

L. i. p.10. King Henry the Second, in deſcribing the buſi- 
55 neſs done by the conſtable at the Fxchequer, 
where he had a ſeat by virtue of his office, — 
8 that 
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that when the mercenary ſoldiers of the king BOOK 11. 


came to receive their pay there, it was his duty —— 
to examine their demands and accounts, with 

the help of his clerk, and ſee that the ſums 

due to them were paid at the proper terms. 

From hence it appears, that beſides the feudal 

militia {ome mercenary ſoldiers were kept in 

pay by King Henry the Second. Theſe I ſup- 

poſe to be men whom he hired to ſerve him in- 

ſtead of the military tenants, who paid eſcuage 


to him by way of commutation for perſonal 


ſervice... 


Mr. Madox, deſcribing the office of the Hiſt. of the 


king's mareſchal, or mareſchal of England, E 
lays it was executed partly in the king's army, 


in time of war, and partly in his court, in 


time of peace. Of the military functions of 

this officer he tells us nothing more, than that 

he and the conſtable were to give certificates to Ibidem, p. 31 
the barons of their having duly performed the 

ſervice required of them in the king's armies ; 

which ſeems to ſhew that theſe officers had a 

legal ſuperintendancy over thoſe armies. But, 

from other accounts, it appears, that in Ed- 

ward the Firſt's reign the mareſchal's poſt was g. Rymer, 
in the van- guard, and that it was his duty and vol. ii. p. 583. 
the conſtable's to mufter the forces. His civil 

duties were (as Madox has collected them from 

ancient records) to provide for the ſecurity of 

the king's perſon in his palace, to diſtribute the 

lodgings there, to preſerve peace and order in 

the king*s houſhold; and to aſſiſt in determinin 


controverſies — among them. He alſo 
7 * 


performed 


1 HISTORY OF THE LIFE 
-BOOK H. performed certain acts, by himſelf or his ſubſti- 
; tutes, at the king's coronation, at the mar- 
riages and interments of the royal family, at 
the creating of barons and knights, and at other 
at and ceremonious aſſemblies in the king's 


P. 10. court. It is ſaid in the dialogue de Scaccario 


Hiſt. of the . . 
Exchequer, abovementioned, that no buſineſs of impor- 


5; 2-p-.3!- tance ought to be done without his being con- 
Masche ſulted. Under Henry the Second this office 
earl of Pem-- was held by a family, who ſeem to have taken 
* gor. their name from thence, and were only of the 
Spelm.Glcg. rank of barons : but under Richard the Firſt, 
Mazzss- William Mareſchal having obtained the earl 
— ENA'+u5% dom of Pembroke was ſtyled Earl Mareſchal; 
and as, from that time, the office remained in 
the poſſeſſion of earls, though of different 
houſes, that title alſo continued; and the 
er of it ſeems to have encreaſed from the 
dignity of the noblemen who held it. In its 
firſt ſenſe it ſignified maſter of the horſe to the 

king. 
v. Dogd. Phe office of high chamberlain, or the king's 
Batonag. chamberlain, (as this officer was uſually called 
1 age) was of eminent dignity and great 
| wer in the court, It was given by Henry 
the Firſt, on the Forfeiture of Robert Malet, 
to Alberic de Vere and his heirs : which grant 
was afterwards confirmed to the ſon of Alberic 
by Matilda: but I doubt whether this lord 
continued to enjoy it underHenry the Second: 
for other perfons are named as chamberlains 


in the rolls of that reign. 
Wa The 
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The office of ſeneſchal under the ſame king 
was poſſeſſed by Hugh Grenteſmeinil baron of 


Hinkley, who leaving no iſſue male, it 


deſcended to Petronilla, his eldeſt daughter, and 


in her right to her huſband, Robert de Bello- 


mont, earl of Leiceſter, ſurnamed Blanche- 
mains, and ſon totheGrand-juſticiary, of whom 
mention has been frequently made in this book. 
It was at all times a great office ; but the ju- 
riſdiction of it encreaſed much, when the 
Grand- juſticiary's was diminiſhed ; which did 
not happen till after the deceaſe of King Henry 
the Second. Indeed theſe offices could not poſ- 
ſibly have ſubſiſted together, in the height of 
their power: the functions and dignity apper- 
taining to each of them having been nearly the 
ſame. But, in the times I write of, that of 
ſeneſchal was much inferior to the other ; and 
the authority of it ſeems to have been not very 
different from that of the Lord fteward of the 
houſhold at preſent. 

The Grand-juſticiary (as Sir. H. Spelman 
obſerves) ſingly executed, in thoſe days, the 
ſeveral functions and powers of the four prin- 


cipal judges in modern times, viz, the Chiet- 
juſtice of the King's-Bench, the Chief-juſtice 


of the Common-Pleas, the Chief-baron of the 
Exchequer, and the Maſter of the Wards. 


He was too great for a ſubject: but happily 


for the crown, during the times that I write 
of, the office was not hereditary, nor even for 
life ; and it was uſually tempered by a joint 
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Grenteſ- 
meinil, and 


Leiceſter, 


L 4 adminiſtra- 
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BOOK I. adminiſtration of it in ſeveral perſons. Thus 
SeeDoganes we find, that, in the reign of King Henry 
OriginesJuri- the Firſt, Roger biſhop of Saliſbury and Hugh 
Ns Baſſet were jointly poſſeſſed thereof; and un- 
p. 1 ad der Henry the Second, Richard de Lucy was 
ann. 1136, joined in commiſſion with Robert earl of Lei- 
1 919: ad ceſter. Vet it ſeems that the latter, after the 
Madox%is death of the former in the year eleven hundred 
of the Ex- and fixty eight, was fole Chief. juſtice of Eng- 
= . land, during ſeveral years; for neither in the 
Tolls, nor in hiſtory, is any mention made of 
. 45. another, till the year eleven hundred and 
" * ſeventy-nine; when, upon his reſignation, the 
8 biſhops of Wincheſter, Ely, and Norwich, 
2179. Dug. were conſtituted Chief. juſtices, that is (ſays 
dale's Ori- Sir W. Dugdale) had the adminiſtration of 
3 Juridt- that high place: but they did not hold it 
; long: for the next year it was given to 
Ranulph de Glanville, who enjoyed it alone 

1 3 till after the deceaſe of Henry the Second. 
Dn 80. f. 342. In the reign of Henry the Third, Hubert 
Hiſt. of he de Burg, earl of Kent, and Grand-juſticiary 
9 02. of England, had an aflignment of three 
Spelm.Gloff, hundred pounds to be received by him annually 
p. 339, at the Exchequer, in ſupport of the dignity of 
V. Madox's his office, If we compute the value of money 
. of the as I have reckoned it in the times which are 
"7 Hah treated of here, this would be equivalent to no 
| more than a ſalary of four thouſand five hun- 
dred-pounds in theſe days: but I think the 
computation ought to be higher, as there is 
HIP reaſon to believe that gold and ſilver were 


more 


1 
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more ſcarce in that reign,” than they had been BO OK 11. 
in any, from William the Conqueror's, to 
the end of Henry the Second's. But it is pro= 
bable that this aſſignment was not the whole 
profit belonging to the office. | 

Mr. Madox obſerves, in his hiſtory of the C. ii. p. 54. 
Exchequer, that for ſome time after the 
* conqueſt the Chief-juſticiary uſed to do 
many acts, which, afterwards, appertained 
6 to the treaſurer's office.” Vet there was a 
treaſurer then among the great officers in the 
king's court, of whoſe functions the ſame au- mac, 2. 2 v 
thor gives this account. It ſeems to have p. 54, 55. 
been the part or duty of the treaſurer in an- 
« cient time to act with the other barons of the 
« Exchequer in the government of the king's 
revenue, to examine and controul accomp- 
_ «. tants, to direct the entries made in the great 
„roll, to atteſt the writs iſſued for levying 
the king's revenue, to ſuperviſe the iſſuing 
and receiving of the king's treaſure at the 
«. receipt of the Exchequer, and in a word 
„ to provide for and take care of the king's 
«« profit. 
It appears that, from the eleventh to the 
thirty firſt year of King Henry the Second, 
this office was held, by Richard, the fon 9” 
Nigel biſhop of Ely ; and a contemporary + l 
writer informs us, that his father purchaſed it angliasacra, 
for him of the king at the price of four hundred par. i. p.627 
pounds, He was- a clergyman, and after- 
wards biſhop of London. The venality of 
great offices, and {even of ſome which were 

| Judicial, 
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——— policy in thoſe times. | h 
We tind by the Exchequer rolls, that in 
See Madox's Henry the Firſt's reign, Geoffry, his chancel- 
was * the lor, ſtood debtor to him, for the cuſtody of 
_ 43. ans bis great ſeal, ſomewhat above three thouſand 
Difſert. on pounds: a price as high in thoſe days, as 
the great roll. forty five thouſand pounds would be in theſe, 
at the loweſt computation. And the biſnop 
of London, in the letter to Becket, of which 
mention has been made in the account be- 
fore given of that prelate's promotion to the 
ſee of Canterbury, five, it was a matter of 
publick notoriety, that he had bought the 
office of chancellor for many thouſand marks. 
But this does not appear om the rolls. 
Of the functions and power of this officer 
ſome account has been given in the former part 
of this book. It may be proper to add here, 
that in the dialogue de Scaccarto before- cited, 
& 1 it is faid, he was great in the Exchequer, as 
dell as in the court, ſo that nothing of moment 
das, or could be done there, without his con- 
ſent or advice. ' And the ſame treatiſe informs 
Li. p. 8. Us, that in the court of Exchequer the Grand- 
juſticiary preſided under the king; next to him 
ſat the chancellor; then the conſtable, then 
the chamberlains, and laſtly the mareſchal. 
Hiſt. of the Mr. Madox obſerves, that as the power of the 
* juſticiary declined, that of the chancellor 
grew; and he conjectures that the latter office 
received a conſiderable acceſſion of power and 
dignity from the greatneſs of ſome of the ow 
| ons 


ſons who had borne it. He likewiſe ſays, that BOOK II. 


as, inſtead of augmenting, to diminiſh the 


ſervice : but this is well explained by his 
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the ſplendour of the king's court appeared very 
— in the greatneſs of tus officers and miniſters. Pe en 
But ſome of them were /o great, and ſplendid, 


ſplendour of their maſter, and draw the eyes of 
is other ſubjects from him to themſelves. 

Many of the nobles and gentry held lands 

of the crown by the ſervice of grand. ſerjeanty, 

which is called by Sir H. Spelman the higheft 

and moft illuſtrious feudal ſervice. Sir Thomas V. Gloſſ. Sca- 

Lyttelton ſays, that tenure by grandß- 

ſerjeanty is when a man holds his lands or 

„ tenements of the king, by ſuch ſervice as 

* he ought to do in his proper perfor to the ling, v. I yttel- 

<< as to carry the dhe banner of the king, or 9nsTenures 

& his lance, or to lead his army, or to be his —_ 

* mareſchal, or to carry his ſword before him «iti 11. 

« at his coronation, or to be his ſewer at his **- 5- 

„ coronation, or his carver, or his butler, or 

« to be one of his chamberlains of the receipt 

& of his Exchequer, or to do other like ſer- 

< vices,” &c. hich definition the learned 

Craig has eſpouſed in his admirble treatiſe on 

feudal law. Yet Mr. Madox has ſhewn, by V. Mad. Ba- 

the evidence of records, that ſome who held by c. f. — 

grand- ſerjeanty were not bound to do their ſervice 

in their own perſons. But the inſtances of this 

kind are, I believe, ſo few, as not much to 

impeach what Sir Thomas Lyttelton has af- 

ſerted. The latter ſays, that all who hold of 

the king by grand-ſerjeanty, hold by knight- 


commentator, Lord Coke, to mean only, that 
this 


I 56 
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BOOK Ul. this tenure had the effects of knight-ſervice, 
—— wardſhip, marriage, and relief. Lyttelton 


himſelf, in the paſſage cited above, mentions 


ſome ſerjeanties ! were not of a military 


nature: he likewiſe obſerves, that the relief 
paid for this kind of tenure was not the ſame 
as for lands that were held by knight - ſervice; 
being one year's value of the lands and tene- 
ments oyer and above all charges or reprizes; 
whereas the relief of a knight's-fee was but a 
hundred ſhillings Nor did ſuch tenants pay 
ſcutage, like other military vaſſals, even when 
the 1 ervice, to which they were bound, was 
of a military nature; the reaſon of which 
ſeems to be, that, although the king might 


be willing to commute with an ordinary 


. knight for his ſervice, he would not ſo eaſily 


Baronia,l.ii1. 


e 5. 


admit a commutation, where the ſervice was 
to be done to him in his own perſon, or in 


what concerned his royal dignity in a more 


particular manner : nor would a tenant, who 


was honored by ſuch a diſtinction, deſire that 
his office ſhould be performed. by another. 

Among {erveral inſtances of this tenure not 
relative to war or knight-ſervice, Mr. Madox 


mentions one of a ſingular kind. In the reign 


of Henry the Sixth, John Baker held certain 
land in Kent of the king by the ſervice 0 
holding the king's head in the ſhip which carri- 
ed him in his paſſage between Dover and Whit- 


ſand. This was adjudged to be grand- 


ferjeanyy 
idea of royalty in our ancient conſtitution 


and it evidently appears, that the 


mult 
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muſt have been very high, when /uch a ſer- BOOK II. 
vice done to the perſon of the king was deemed ——— 
by the law the moſt honorable tenure, Bnt it 
muſt be always remembered, that the idea of a 
king in that conſtitution was 4 ſupreme head 
and ruler of a free nation to whom allegiance 
was due in return for protection; and to that 
idea too much reverence could not be annexed. 
There was alſo tenure by petit ſerjeanty, of 
which Sir Thomas Lyttelton gives this ac- 
count, that it was where a man held his land 
of the king, to yield to him yearly a bow, 
or a ſword, or a dagger, or a cutlaſs, or a 
„ pair of gloves of mail, or a pair of gilt 
« ſpurs, or an arrow, or diverſe arms, or 
other ſuch {mall things belonging to war:“ 


which deſcription Sir H. Spelman likewiſe V. Gloſſ Se- 


adopts, and agrees with Lyttelton that this ſer- M T. N. 


; a l NOR, 
vice was but ſoccage in effect; for which the 


latter gives this reaſon, . becauſe ſuch tenant 
«+ by his tenure 1s not bound to go to war, nor 
„do any thing in his proper perſon relating to 
« tt, but to render and pay yearly certain things 
to the king, as a man is bound to pay a rent.” 
He ſays too, that none can hold by grand or 


petit ſerjeanty, but of the king: Yet Bracton V. Bratton, 


2 . . - I. ii. C. 3 5 . 
mentions ſerjeanties held of private perſons ; Spelm.Glofl 


as, for inſtance, if a man is bound to ride $:z1zax7:, 
with his lord from manor to manor : but then MOR. 


he diſtinguiſhes theſe from thoſe ſerjeanties, 


that regarded the king or the defence of the 
realm, with reſpect to the claim of wardſhip 
and marriage, 


It 
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BOOK Il. Tt alſo appears, that the great nobles affected 
—— ſo much to form their houſholds on the model 

of the king's, that they had hereditary officers, 

to whom they alſo granted fiefs, Mr. Madox 

recites a grant from William, earl of Warwick, 

to Alan his cook, by which he confirmed to 

0 — 1 him the office his father Richard had held, 

. 2. p. 39. namely, the chief miniſtery of his kitchen, (ca- 

| pitale miniſterium coquinæ mea) which was 

vulgarly called the place of maſter cook, (quod 

gicitur magiſter coquus) to be held by him and 

his heirs, of the ſaid earl and his heirs, as fully 

and entirely as his father had enjoyed it, with all 

* ſees of the ſaid kitchen, cum omnibus ſeudis 

dictæ coquinæ) and all appertenances belonging 

to the maſter cook. By the ſame charter we 

find, that the faid Alan and his father had an 

eſtate in land granted to them by the bounty 

of their lord, with a power to hold courts over 

their tenants or vaſlals, without contradiction 

from the ſaid earl or his heirs : ſo high a re- 

gard did ſome of our ancient nobility pay to 

their cooks ; and ſo mnnificently did they re- 

ward them for the good ſervices done in their 
kitchens! d The 

Beſides earldoms, baronies, and officiary ho- 

. nors, there was in thoſe days an honorary dig- 

nity, which was thought to add a new luſtre 

to the higheſt degrees of nobility, nay, even to 

princes and kings themſelves; I mean, the or- 

der of knighthood. It was accompanied with 

a ſolemn religious engagement, the nature of 

which, as well as the purpoſes of this ſingular 

oy | -, - - 
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inſtitution, I cannot better ſet forth, than in B O OK II. 
the words of Alphonſo the Fifth, king of Por 
tugal, as they are delivered by a good authen- 
tick hiſtorian. That prince, after havin 
taken the city of Arzila, by aſſault, from the 
Moors, went immediately, in great ſolemni- 
ty, to the chief moſque, and when he had 
rayed, ſome time, before a crucifix, which 
| was placed upon the dead corpſe of the count 
de Marialva, who had been killed in the ac- 
tion, he commanded his ſon, the Infant of 
of Portugal, to kneel down by his fide ; which 


being done, he drew his ſword, and ſaid to 


the young prince, My ſon, we have received 


— 
6c 
C6 


IL) 


and arming you with my own hand. But, 


cc 
cc 
cc 
. 
cc 
cc 


cc 


this day a great favor from Almighty God, 
who has made us maſters of ſo important a 
place, and given me ſofair an opportunity of 
conferring on you the order of knighthood, 


firſt to inſtru& you what the nature of that 
order is, know, my ſon, that it conſiſts in 
a cloſe confederacy or union of power and 
virtue, to eſtabliſh peace among men, when- 
ever ambition, avarice, or tyranny, trouble 
ſtates or injure particulars. For knights 
are bound to employ their {words on 
theſe occaſions, in order to dethrone 
yo nts and put good men in their 
place. But they are likewiſe obliged to 


as to obey their chiefs in war, and to give 


them ſalutary counſels. It is alſo the duty 


V. Marmot. 
Africa. t. ii. 
I, iv. c. 53. 


| keep fidelity to their ſovereign, as well 


„ of 


166 
BOOK H.“ of a knight to be frank and liberal, and to 


* 4 


ct 
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think nothing his own, but his horſe and 
* arms, which he ought to keep for the ſake 
* of acquiring honor with them, by uſing 
them in the defence of his religion and coun- 
* try, and of thoſe who are unable to defend 
* themſelves. For, as the prieſthood was 
5 inſtituted for divine ſervice, ſo was chivalry 
* for the maintainance of religion and juſtice. - 
*& A knight ought to be the huſband of 

+ widows, the father of orphans, the protector 
of the poor, and the prop of thoſe who have 
* no other ſupport: and they who do not act 
* thus are unworthy to bear that name. Theſe, 
my ſon, are the obligations which the order of 
*& knighthood will lay upon you: conſider 
% whether you are deſirous of it upon theſe 
« terms.” The prince anſwering, that he was, 
the king went on to afk him, if he would pro- 
mile to perform all theſe ſeveral duties, and make 


them to be obſerved, with other rights and 


cuſtoms of the” order of knighthood ? To 
which he having conſented, <* On theſe con- 
editions,“ ſaid the king, I make and arm 

« you a knight, in the name of God, the Fa- 
„ ther, the Son, and the Holy Ghoſt;” and 
at each of theſe ſacred names, firiking him 
with his ſword on the helmet, he added, 


May God make you as good a knight, as 
„this whoſe body you ſee before you, pierced. 
“in ſeveral places for the ſervice of God and 
„of his ſovereign.” Then kiſſing him - 
| de 
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the forchead he raiſed him up with his 
hand. 

Such was the idea of chivalry in its prin- 
ciples, and according to the original purity of 
it: nor can one eaſily imagine a nobler incite- 
ment to brave and virtuous actions: but it was 
an idea too perfect for human nature; and 
the general practice of thoſe who took this en- 
gagement was far from being conformable to 


I61 
BOOK II. 
n 


Its intentions and rules. One may alſo ob- 


ject to it, that not being confined to * or 


princes, but extended to great numbers of pri- 


vate men, it ſeemed to take the ſword out of 


the hand of the magiſtrate, to whom only be- 


longs the maintenance of religion and juſtice in 


a well governed ſtate. But ſtill the inſtitution | 
had ſomething exalted and heroical in it; and 


I will venture to ſay, that from the ninth to 
the ſixteenth century, the brighteſt virtues 
which dignified, either the hiſtory of this na- 
tion, or that of any other people in the whole 
Chriſtian world, were chiefly derived from 
this ſource. Had it not been for the ſpirit of 
chivalry, the corruption of religion, the want 
of all good learning, the ſuperſtition, the fe- 
rocity, the barbariſm of the times, would have 
extinguiſhed all virtue and ſenſe of humanity, 
as well as all generous ſentiments of honor, in 
the hearts of the nobility and gentry of Eu- 
rope: nor could they have been able to reſiſt 
the military enthuſiaſm of the Saracens and 
the Turks, without the aid of another kind 

Vo“. III. M ä of 
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BOOK II. of fanaticiſm, which was excited and nouriſhed 
e in them by means of that ſpirit. 

Some very eminent writers have thought 
that the origin of this inſtitution was a volun- 
tary. aſſociation of private men, to defend the 
publick and particulars, but more eſpecially 
women, from the many grievous diſorders that 
| _ infeſted all Europe upon the decline of the fa- 
T0 i .. mily of Charlemagne. But Mr. Selden takes 
e. g. . 34. notice, that ſome traces of it occur in that em- 
Ibidem, c. 1. peror's reign; and both he, and our great an- 
— or tiquary, Spelman, incline to derive it from a 
Mi.zs. (cuſtom of much earlier date, namely that ob- 
See alſo ere ſerved. by Tacitus among the ancient Germans, 
nes of giving arms to their young men in the pub- 
„ lick aſſemblies, and the adoption per arma 
e OM practiſed by the Goths and ſome other barba- 
t. i. l. ii. rous nations. But whether it firſt, came from 
+4 | Germany, or from the Lombards in Italy, 
Diaconum. among whom the moſt evident marks of it are 
- Spelman, ut found, the commencement of it was certainly 
aalen ut Prior to the epocha abovementioned. Never- 
ſupra, dheleſs it is probable, that the confuſion and vio- 
lence of thoſe times made the practice of it 
more general, as being more neceſſary; and 
might alſo occaſion the conſecrating of it with 
ſolemn vows, and religious rites. The firſt 
mention made of thoſe ceremonies in England 
is by Ingulphus, who wrote under the reign 
_ of Willam the Conqueror. He ſays, it was 
the cuſtom of the Saxons in England, that the 
perſon who was to be knighted. ſhould. prepare 


9 


* 


OF KING HENRY II. 163 
for it by confeſſion and abſolution of his fins BOOK II. 
che evening before, and, afterwards, by watch- 3 
ing all night in the church: that in the morn- 
ing he ſhould offer his ſword: on the altar, and 
receive it bleſt from the prieſt, who, with a 
benediction to him, ſhould put it about his 
neck, after his having heard maſs and taken 
the facrament. But, in the account which is 
given by W. of Malmſbury of Athelſtan's 2 — | 
being knighted by King Alfred his grandfather, 1 l. 11. 
nothing is ſaid of theſe rites, though the hiſto- c. 6, 
rian particularly mentions the giving him a 
{word and a rich belt, with a crimſon or ſcar- 
let robe, as the enſigns of knighthood. And 
Ingulphus adds, that the Normans abomina- 
ting this manner of conſecrating knights, 
delpiled thoſe who were ſo made, and alter ed 
the cuſtom. Nevertheleſs it is certain, that 
fome of theſe ſacred forms were uſed in Eng- See Selden's 
land, as well as in France, for ſeveral ages; Hul“ f . 
particularly the receiving of the ſword from e. 5. ſee. 


35 
the altar. Other ceremonies alſo were prac- Johan.Sariſb. 


de Nugis Cu- 


tiſed, that are not named by Ingulphus, and rialium 1. vi. 


of which the moſt eſſential appear to have been, 20. 
the bathing the candidate, and after his being _ _— 
ſo purified, the girding him with his fword, See P:Daniel 
the putting on his feet a pair of gilt ſpurs, and —_— 
ſtriking him gently with a ſword on the neck, coiſe, 1. 3. : 
head; or ſhoulders. When theſe things c. 4. p. 99, 


were done in the royal palace, and ſome of tt Off. 
them by the hands of the king (as they fre- 1. i. c. 3. 
2 y were) the ſolefnnity was graced by the 

vngs and muſick of minſtrels, Who attended 


MA on 
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rxrejoieing and honor. Robes of differem 

colours were alſo given to him at the expence of 
or pony the crown. In the hiſtory of the Exchequer I 
Exchequer, find.an account of thirty three pounds, for 
CO: 255- three robes. of ſcarlet, two robes of green, and 
Rot. 16, a Other neceſſaries for making a knight, allowed 
Kent. by King John. But in ſome accounts of the 
l reign of Henry the Second the expence of this 
Rot 12. 6. ceremony is not near fo great; which may have 

Mag. Rot. been owing to his better ceconomy. A dif- 

Rot. 1. 6, ference was made in the dreſs of knights and 
eſquires, it not being permitted to the latter to 

wear any gold, though they were of the 

higheſt quality; and from hence, I ſuppoſe, 

as well as from the gilt ſpurs given to knights 

at receiving the order, they were diſtinguiſhed 

by the name of Equitts Aurati. : 

SeeUpton de In time of war and actual ſervice the 
1 abovementioned forms were much abridged. 
Selden? Tit. The perſon who was to be knighted preſented 
of Hon. c. 5.a {word to the king, or commander in chief, 
ſeit. 34 jf the king was not with the army, and deſired 
do receive the order of knighthood, which was 

| | nn him with no other ceremony than a 

roke on the neck with that ſword. Before an 

aſſault, or a battle, or any perilous action, it 

Was cuſtomary to make a number of knights in 

this manner, as an encouragement to thoſe 

who were thus choſen out from all the 

eſquires there preſent, to act not unworthily of 

tle dignity they received. The ſame thing 

va done at the concluſion of a battle or ſiege, 

1 Or 


cially with regard to the church. Vet the 
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or other military exploit, as a reward to thoſe B O OK 11, 
who had diſtinguiſhed themſelves by their 
valour. And this was juſtly eſteemed the moſt 
honorable knighthood. In France the order J. Diviven 
was given with the following words: J Selden's Tit. 
make thee a knight in the name of God and of Honor. 
My Lord St. George, to maintain the faith Ig. = W 
and juſtice loyally, and defend the church, 3 
women, widows, and orphans.” In che ges Seiden, 
empire the oath, anciently taken by the ib. c. 1. ſect, 
knights at receiving the order, was to the n= 2 
ſame effect. But John of Saliſbury, in his ; 
book De Nugis Curialium, which appears to | 
have been written under the reign of king 
Stephen, ſays, that in England, for the moſt 

part, it was then become the faſhion not to 
adminiſter any oath to the knights. Yet he 

labours to ſhew, that · by the indiſpenſable duty 

of their office, they were tacitly bound to the 

defence of the church; and avails himfelf (as "Rs 
does likewiſe Peter de Blois, who wrote not pe... Bleſenf: 
long afterwards) of the ceremony of their ta- 
king their {words from the altar, as indicating 
a profeſſion of their having received it to the 
defence and honor of the prieſthood, the 
aſſiſtance of the poor, the puniſhment of evil 
deeds, and the freeing of their country from 
tyranny or oppreſſions. Indeed both theſe | 
writers add, that many of the knights did in 
no wiſe act agreeably to ſuch a proſeſſion, but 
as if they had vowed the very contrary ; eſpe- 


general or opinion of their being engaged to ſerve 
Tort M 3 and 
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BOOK II. and defend it muſt have contributed greatly, 
— 


in the age that I write of, to promate the cru- 
; as the entering into that warfare ap- 
peared only a conſequence of the original obli- 


gations, which every knight had contracted in 
receiving his knighthood. And in the next 


age it induced them to draw their {words with 
equal zeal againſt the Vaudois and Albigenſes, 
whom the clergy repreſented to them as ene- 


mies to the church and catholick faith. 


Every knight had a power, inherent in him- 
ſelf, to make other knights, not only in his 
own country, but wherever he went: and 


(hat ſeems more extraordinary) knighthood 


was ſometimes conferred in England To thoſe 
who themſelves had it not, and were indeed 
incapable of it, viz. biſhops and abbots. Wil- 
liam Rufus was knighted, in his father's life- - 


time, by Lanfranc archbiſhop of Canterbury. 


The 3 of this, muſt unqueſtionably, 
have beena notion, that the order, being conferred 


with ſacred rites and forms of prayer, was a 
kind of religious inſtitution. During the reign 


of King Stephen we find that the earl of Glo- 
ceſter knighted his brother, who was after- 


wards earl of Cornwall ; and other examples 


occur of the ſame power being exerciſed, for 


ſeveral ages by: private perſons in England, 
without the authority of a royal commiſſion. 


Nay our kings themſelves have been knighted, 
by the hands of their ſubjects: as Henry the 
Sixth by the duke of Bedford's, and Edward 
the Sixth by the duke of Somerſet's. Knight- 


Hood was therefore diſtinguiſhed from all >. 


honors 
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honors and dignities in the ſtate by this remark-BOOK U. 


able difference, that thoſe were ſuppoſed to be 
derived from the king, as their fountain and 


— — 


head; but this might be given to the king 


himſelf by his ſubject. It might alſo be given 
by any ſovereign prince in the territory of 
another, and the rank aſſigned to it was the 
ſame in all Chriſtian countries. 

The poet Gunther, who was contemporary 
with Henry the Second, ſays in a Latin poem, 
that the Emperor Frederick Barbarofla, the 
better to repel the enemy from his borders, and 
defend his country by the ſuperior force of his 
arms, granted knighthood to many perſons of 
low and vulgar birth, which in France would 


have been thought a Rain to that dignity. And 


from a paſſage in Glanville (of which I ſhall ſay 
more hereafter) it may be inferred that in Eng- 
land, under Henry the Second, even enfran- 
chiſed villams, born in ſervitude, were ſome- 
times knighted. Yet this, I preſume, was 
only done, when they had performed very ex- 


traordinary actions in war, after having ob- 


tained their freedom. 


In the reign of Henry the Third the honor 
and lands of Roger de Somery, baron of Dud- See Madox's 


ley, was ſeized by the crown, becauſe he did 


not come to the hing to be girt with the belt of 


* 


Baronia, J. i. 


c. 6. p. 130. 


hnighthood. And in the nineteenth year of the 


ſame king, all the ſheriffs of England were 
commanded to make proclamation in their 
reſpective counties, that all who held of the 
king in chief one knight's-ſee, or more, 
and were not yet knighted, ſhould take arms 

M 4 and 
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and get themſelves knighted, before the 
next Chriſtmas, as they loved the tenements 


or fees which they held of the king. 


Whether, in the times that I write of, 
any compulſion was uſed to oblige men to be + 


knighted I cannot poſſibly affirm: but as Mr. 
Madox, in his hiſtory of the Exchequer, has 


given no records of any fines having been 
levied on that account, or proclamations iſſued 


to enjoin it, till the reign of king Henry the 


Third, and many in and after that reign, the 


preſumption is "ſtrong, that it had not been 
the practice before the death of King John. 
Indeed it ſeems a deviation from the original 


9 75 5 of this inſtitution, For one cannot 
ut think it a very great inconſiſtency, that a 


dignity, which was . deemed an acceſſion of 


honor to kings themſelves, ſhould be forced 
upon any; and ſtill more, that ſuch numbers 


of a lower rank of gentry ſhould be obliged to 
receive it, as a duty annexed. to their fiefs. 


Guillaume le Breton, who wrote under Philip 


| Auguſtus, ſays of a young nobleman, who 


V. Lasalade, 
fol, 54 


had diſtinguiſhed himſelf in the army of 


France at the battle of Bouvines, that he was 


wWorthy to be made a knight, both by his fa- 


mily and by his actions. There 1s alſo in a 
French treatiſe of no little authority upon this 
ſubject the following paſſage: An eſquire, 
„cen he has travelled much, and been in 
* many exploits of arms, out of which he has come 
* with honor, and who has an eſtate ſufficient to 
* maintain tlie rank of knighthood (for otherwiſe 
6 jt would be no honor to him, and it is bet- 
SG 5 Wit ee 


* 


* 
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< ter to be a good eſquire than a poor knight) BOOK H. 
„ ought to Xfire ay at or vaſianit —— — 

« to knight him, in the name of God, &c" 

Here not only the being poſſeſſed of a com- 

petent fortune, but the having given many 

proofs of perſonal valour, is made a neceſſar 

qualification for the attainment of knighthood; 

and it is ſpoken of, as an honor which the 

eſquire was to gain, not as a burthen impoſed 

upon him by law or tenure. A learned mem- 

ber of the French academy, who has lately en- 

riched the republic of letters with ſome excel- 

lent obſervations on ancient chivalry, has 

ſhewn that, in France, the education given to v. Memoires 

thoſe who aſpired to knighthood was excel- furVancienne 

Jently calculated to make them good ſoldiers, . AA oo 

and inſtruct them in all the duties of that Notes. 

noble profeffion. Undoubtedly the ſame fon C Corp 

methods were uſed in England: for our "2. #*: Ree 

firſt kings of the Norman race introduced 

into their courts the faſhions and man- 

ners of France with little alteration ; and moſt 

of our nobility, during the times which I 

write of, being of Norman or French extrac- 

tion, and keeping up a perpetual intercourſe 

with their countrymen, the plan of education 
in France muſt naturally have been thought the 

beſt they could follow. Among the French a 

younggentleman, deſtined to arms by his parents, 

was uſually taken, when he was ſeven years old 

out of the hands of the women, who till then 

had the care of his breeding, and remained 4 
age till fourteen, in the family of ſome 

knight after which he ſerved ſeven years - 
| "hy the 
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the quality of e/quire, and was then knighted : 
but this term of pupillage and of ſervice was 
frequently abridged, and knighthood was given 
to lome perſons at fixteen or fifteen years of 
age, if they had an extraordinary forwardneſs 
and maturity of ſtrength, or were of very 
high rank, as princes or the ſons of princes. 
Sir H. Spelman ſays, that, with the Engliſh, 
fifteen is accounted. the lawful age of knight- 
hood : but he obſerves that two of our kings 
were knighted when they were much younger, 


v. Memoires namely, Edward the Sixth in his tenth year, 
furPancienne and Henry the Sixth in his fifth, 


Chevalene, 


. i. p.95, 96. 
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Every knight had his lady, to whom he 
vowed faithful ſervice, whoſe favors he wore 
in tournaments and in battles, and for whoſe 
honor he was always prepared to combat, 


with no leſs zeal and enthuſiaſm, than for the 


defence of the catholic religion itſelf. This 

was inculcated to them in the firſt rudiments 

of their education : for an old chronicle tells 

us, that, together with their catechiſm the young 

gentry were taught the art of love. The great 

5 rpoſe of theſe inſtructions was unqueſtiona- 
t 


y to make the paſſion of love an mcitment 


to valour, and likewiſe to humaniſe and ſub- 


due the ferocity of their manners. Both theſe 
ends were accompliſhed; the firſt in a high de- 
gree, and the latter as far as the general bar- 
bariſm of the times, in other reſpects, would 
it. By ſome paſſages in ancient writers, 
who treat of chivalry, it appears, that in the 
leflons of love which were given to the can- 
didates for the order of knighthood, a kind of 
| Platonic 
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Platonic refinement and purity was inſpired: BOOK II. 
but we learn from the Hiſtory of thoſe ages, I” 
that theſe ſentiments were. very ſeldom of 
much more ule to ſecure the chaſtity of the 
ladies, than the enchanted armour, which 
ſome knights imagined they wore, was to 
guard their body from {words or lances. 

The very amuſements of chivalry were a 
diſcipline and ſchool of proweſs. 
Enough has been ſaid before of tilts and tour- 
naments, and other methods of exerciſing the 
courage of the knights, in times of peace. But 
when their own country did not furniſh them 
with ſufficient opportunities of diſplaying their 
valour, {o impatient were they of eaſe, and ſo 
defirous of glory, that they often went into 
foreign lands, to ſeek adventures. If any en- 
terpriſe of great peril was undertaken by a 
knight, he often aſſociated with him a brother 
of arms : which fraternity was eſteemed ſo 
cloſe a bond, that their obligation to aid each 
other was only ſubordinate to the loyalty due 
to their ſovereign ; nor is it probable (if we 
conſider. the temper of the times) that, when 
ſuch an engagement had been cemented by 
common dangers and benefits, 1t could be 
always kept abel even to that limitation. 
We are aſſured by a learned antiquary, that v. Du Cange 
| the compact was {ſometimes ratified by the par- Piſſert. a la 
| ties opening their veins, and mingling their « "a _ 
blood, to ſignify that each of them was ready 
to ſhed his, in defence of the other. A near 
relation was alſo contracted between the perſon 
who received the order of knighthood, 2 
; "os 


q- 
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BOOK II. him who conferred it; the imparting of that 
— — honor being deemed a kind of adoption, not, in- 


deed, with regard to the right of inheritance, 


but to a communication of paternal and filial 
affection. M en e | 


All this ſeems quite romantick : and indeed 
the old romances are no contemptible hiſtories 
of the manners of thoſe times. The knight- 
errantry they deſcribe had then a real exiſtence: 


The gallantry of the knights to the ladies, 


which had an air of devotion; their preſenting 
them with the prizes they had won in their 
tournaments and even with the priſoners they 


had taken in war; their delivering captives, 


eſpecially of the fair ſex, from caſtles, where 
they were violently detained and injuriouſly 
treated; their purſuing aſſaſſins, or robbers, to 
puniſh and deſtroy them without form of law; 
and their obliging lords of caſtles to aboliſh 
evil cuſtoms, which they had cauſed to be ob- 


ſerved in their diſtricts or manors; all theſe 


things, which are feigned of knights, in the 
French and Spaniſh romances, were often 
done in real life, and aroſe out of the princi- 


ples of knighthood itſelf, the diſorders of the 


ſeudal governments, and in the ſpirit of 
the times. Even the moſt incredible fic- 
tions in theſe books, the ſorceries and en- 


chantments, had a foundation in the eſtabliſh- 
ed faith of thoſe ages, and in the many ſuper- 


ſtitions which the Chriſtian religion, as well 


as the Jewiſh, the Mahometan, and the Pa- 
gan, was then over-run with: ſo that what 
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in theſe days appears to us the delirium of a BOOK II. 
wild imagination, was in thoſe the univerſa 
creed of mankind. The extraordinary honors | 
paid to knights, in caſtles, in cities, and in the 
courts of great princes. are likewiſe truly re- 
preſented by the deſcription given of them 
in old romances : but befides theſe, which 
they enjoyed in every country, from the cour- 
tely of the times they had in England ſome 
legal diſtinctions and privileges, granted to the 
whole order, and which ſhew the high eſti- 
mation of it in the eye of the law. 
Mr. Selden takes notice of it, as * as a ſpe- Titles of 
* cial honor to knighthood, that though it be cd. Port 35 
© regularly ſippoſed in law, that no heir of * { 
a tenant by knight-ſervice is able to do the 
\ ſervice of himſelf, until he be of the age of 
ont and twenty years (which is the reaſon 
and ground of all our wardſhips of male- 
„ heirs} yet if any ſuch be knighted, either in 
«. the tenant's life-time, or after his death, of 
what age ſoever he be, he is adjudged, for 
<< that purpoſe only, as of full age, and the 
„ wardſhip of his body in the one caſe is pre- 
s ventedby it, and in the other ends with 
it. For, in regard that, by the laws of 
honor, he is adjudged to be a knight, there- 
fore, by the common law, he is likewiſe ad-. 
Judged ſo able to do the ſervice, as that his 
** body needs no further tuition of a guardian 
| % over it.“ But the ſame author obſerves, 
. that, by the grand charters both of King John 
and Henry the Third, though the wardſhip 
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N OC * the body be ended by the tenant's receiving the 
9 order of knighthood, yet the land was to con- 


tinue in the cuſtody of the lord, till the heir 
was of the age of twenty one years · From 
„ this reaſon (ſays he) it was, that under 
* Henry the Second, ſome are fined for pro- 
“ euring others than the king to knight any 
<« of the king's wards; whereby he loſt his 
_ «©. wardſhip-of the body.” Other privileges of 
knighthood in judicial proceedings are mentioned 
by Mr. Selden, as © that the grand aſſize in 
« a writ of right (which is as a jury, and the 
„ higheſt trial by oath that is in the law) is to 
be choſen by knights, and out of knights, 
4 if they can be found.“ It appears by Glan- 
ville that this law was under Henry the 
Second. And in the Pipe rolls of that reign 
one is ſined at a hundred pounds for ſtriking a 
knight; and another at forty marks, becauſe 
he was preſent when the knight was compelled 
to {wear,, that he would not complain of the 
injury done to him. Theſe inſtances ſhew a 
great regard in the law to the honor of knight- 
hood: for a hundred pounds was in thoſe days 
a very high fine. I take no notice here of any 
diſtinctions given to knights in later times, 
which I am not ſure were enjoyed by them 
during thoſe that I write of. But it appears 
by the dialogue de Scaccario, that, under King 
Hlenry the Second, the horſes and arms of a 
knight who had a good reputation were not 
to be fold, even for the payment of his debts to 
the king, under a proceſs out of the Exche- 
quer; 
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quer; but were to be privileged, that, when- BOOK. It, 
ever there ſhould: be occaſion, he might be —— 
called out, well furniſhed with theſe nece{- 
ſaries, to ſerve the king and kingdom. The 
ranſoms paid to knights for the priſoners they 
took, and the ſhare aſſigned to them, by cuſ- 
tom, of all the booty and ſpoils which were 
gained from an enemy, furniſhed them with 
ample means of advancing their fortunes: but 
they had moreover. rich preſents made to them 
by the princes, or nobles, they ſerved, upon 
the performance of any eminent feats of valour, 
And as every knight was permitted, by the 
law, or uſage of the times, to offer his {word 
_ occaſionally to different potentates, when they 
were not in an actual ſtate of hoſtility againſt 
each other, it often happened that the ſame 
perſon was enriched: by the munificence of 
Fveral courts. It was indeed the intereſt of 
a.king, or any great feudal lord, to let his 
knights ſeek employment wherever reputation 
was to be gained, if he himſelf had no imme- 
diate want of their ſervice, in order to keep u 
the fame of his chivalry ; and that they might 
return to him more experienced and improved 
in the art of war. By this means the militia, 
in which the principal and peculiar ſtrength of 
the feudal governments lay, was kept in 
conſtant exerciſe, and frequent actual ſervice; 
without which no militia can ever be equal to 
a veteran ſtanding army. And it is very re- 
markable, that, although the nobility and 
gentry of England were bound to fight for 


their 
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BOOK IT. their king and country by the lands which they 
— held, yet the policy of our forefathers thought 


it neceflary to add all theſe further rewards of 
honorary diſtinctions and other emoluments, 
that they might perform their duty with more 
alacrity, and make themſelves equal to ſo high 
and important a truſt as the ſafety and glory of 
the nation. It may be truly ſaid, that the 


grants of the military fiefs gave a body to chi- 
valry; and theſe inftitutions a /oul. Nor 1s 


it probable that without ſome encouragements 
of this nature, which raiſed and kept up in the 


military tenants a ſtrong martial ſpirit and ar- 


dour for the ſervice, they would ever have 
been ſuch good ſoldiers as we find they were, 
or would not, after ſome time, have degene- 
rated, as other militias have done, into a force 
merely nominal, and of no more real uſe to 
the ſecurity of the kingdom, than the ruſty 
armour and lances, hung up in old Gothic 
halls, rather as images of ancient proweſs, than 
inſtruments of preſent defence. But, from the 
methods here deſcribed, (wherein I think we 
may diſcover a deeper meaning, and better 
ſenſe, than is generally ſuppoſed) the feudal 
militia 1 a vigour and an energy, which 
no laws could give to it, and which can only 
be ſurpaſſed by the moſt exact diſcipline of re- 
lar armies, inured to war. Indeed it 


never quite ſunk, till the ſpirit of chivalry be- 


gan to grow out of faſhion, and was even 
rendered the object of ridicule; a misfortune 


into which every ſpecies of heroiſm is apt to fall, 
| from 
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from the near affinity that there is in morals, B O O K II. 
as well as in writings between te ſublime and 
the extravagant.; and from the proneneſs of 
human nature to under value that, which it 
finds to have been overvalued. 

When the order of knighthood was account- 

ed the higheſt honor, to be degraded from, it 

was thought the moſt ignominious puniſh- 

ment that a gentleman could endure, This 

was done by the ceremony of taking from the 
delinquent the proper enſigns of knighthood, 

which had been given to him at his creation, 
namely, the {word and gilt ſpurs. But I do 

not find any inftance of ſuch a degradation in 

the times that I write of, except, perhaps, in 

the caſe of Henry de Eſſex, who, it may be „. Diet. 
preſumed from the words of a contemporary Imag. Hiſt. 
hiſtorian, was deprived of his knighthood, with fub ann. 
the marks of infamy abovementioned, before 
he took the habit of a monk, in conſequence 


of his having been vanquiſhed in the duelwith 


Robert de Montfort. 

It is of the higheſt benefit to ſociety, and 
what a wiſe government will endeavour, with 
all its kill, to procure, that men ſhould not 
hope to be greatly honored, or reſpected, from 
the accidental advantages of birth or wealth, 
without perſonal merit. And this good did 
our anceſtors derive from the inſtitutions of 
which I am treating. They were taught, 
that not the higheſt hereditary dignities, nor 
the largeſt poſſeſſions annexed to thoſe digni- 
ties, could entitle them to reſpect, without 
Vol. III. + the 


— 
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thoſe duties, which the rules of that order 
exacted from its members; duties quite in- 
compatible with indolence, with effeminacy, 
with any thing ſordid, or puſillanimous. 
Theſe inſtructions, when they met with good 
diſpoſitions, would naturally produce great 
effects: and whoeverreads the ancient chronicles 
of England and France will find, that not on · 
ly a general paſſion for military glory, and a 
moſt active courage, but ſome as fair and noble 
fruits of heroick virtue were raiſed, by this 
northern method of culture, as ever grew in 


the rich ſoils of ancient Greece and Rome. 
Tbe Black Prince, who was entirely formed 
on the leflons of chivalry, is alone a ſufficient 


proof of this aſſertion. I will add that the two 


laſt, who appear to have faſhioned themſelves 
upon the ſame model, and to have poſſeſſed in 


perfection all the virtues of their order, were, 
in France, the Chevalier Bayard, and, in Eng- 
land, Sir Philip Sidney. Indeed, the idea of 
honor, in the ſenſe we underſtand it, as ſome- 
thing diſtin from mere probity, and which 
ſuppoſes in gentlemen a ſtronger abhorrence 
of perfidy, falſehood, or cowardice, and a 
more elevated and delicate ſenſe of the dignity 


of virtue, than are uſually found in vulgar 


minds, ſeems to have ariſen from the notions 
of chivalry. But here lies the great difference 
between the inſtitutions of the Greeks and the 
Romans, and thoſe of which I am treating, 
in forming men to the ſervice of the 1 
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the education given to youth by the wiſdom BOOK II. 


of thoſe ſtates, the courſe of life it brought 
them into, and the ſeveral objects it held out 
to excite their ambition, tended no leſs to make 
them able ſtateſmen, than virtuous citizens and 
brave ſoldiers : but the precepts of chivalry, 
and the whole progreſs of knightly accompliſh- 
ments, had little regard to the improvement of 
the intellectual faculties. Good learning and 
the arts of policy were ſo far from being ſtudied 


with a proper application, that they were ge- 


nerally left to clergymen, as derogatory from 
the noble profeſſion of arms : and even the ar- 
mies of thoſe times had in them much leſs of a 
ſtrict and regular diſcipline, than of diſorderly 
valour and impatience for action, which, to- 
gether with the diverſity and uncertainty of 


the commands to which they were 4 * un- 


der different feudal lords, and the frequent 
quarrels of thoſe lords, produced great confu- 
ſion; and often occaſioned their defeat, and 
the miſcarriage of their enterpriſes. It is alſo 
evident, that the multitude admitted to knight- 
hood diminiſhed its dignity, and made it im- 
poſſible that the moral rules of the order ſhould 
be generally obſerved. 

Whether in the times of which I write we 
had any nights bannerets is not very clear. 
The name does not occur in our hiſtories or 
records before the reign of Edward the Firſt, 
But Ducheſne has publiſhed a liſt of French 
barmerets in the time of Philip Auguſta, where 
thoſe of Normandy,. Anjou, and the other 

N 2 dominions 
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BOOK 11. dominions of the houſe of Plantagenet are ſet 
w— down. It is more than probable that they en- 


joyed the ſame di 2 1 the reign of King 


Henry the Second, the latter part of which 
ue with the firſt years of the monarch 
abovementioned- In reality, this was not a 
new order of kinghthood, but only a higher 
rank, conferred by the ſovereign, or by the 
general of a royal army, on ſome of that 
order, who were richer than others, and were 
followed into the field by a greater number of 


| vallals. The nature of it, and the manner in 


which it was given, will beſt appear by the 
following inſtances from hiſtory and records. 
When Sir John Chandos was in Spain with 
the Black Prince, juſt before the battle of No- 


See Froiſlard yarret, fought to reſtore Don Pedro to the 


Chron. and 
Selden's W 


throne of Caſtile, he came to the prince, and 
delivered into his hands his own banner folded 


i 5. up, with theſe words: My Lord, here 1s 


my banner, which I Rb to you thus; 
that it may pleaſe you to unfold it, and 


. me leave to ſet it up in the battle to day; 
For (God be thanked) I have very ſufficient 
„ means in land and inheritance to ſu fat port the 

ate and expence it requires.” e prince 


Ke. the king of Caſtile, who ſtood by him, 


5 in the field, unfolded the banner and returned 


it open to Chandos, ſaying to him theſe words : 
Sir ow here is your banner! May God 
te aſſiſt you to gain honor with it by your 
cc "laps actions. He then went back with 
510 Joy to his 5 and faid to them, 
(e My 


Sa £*.. r 9 
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« My fellow-ſoldiers, behold! here is my 
« banner, and yours, if you will guard it, 
as you ought.” They received it very glad- 
ly, ſaying, that, by the help of God, and St. 
George, they would guard it bravely, and do 
their duty. After which it was left in the 
hands of William Alery, an Engliſh eſquire, 
who bore it in the fight with great valour. I 
cannot conclude this ſubje& without taking 
notice of a ſtrange inconſiſtency, that, in an 
age which hallowed and conſecrated knight- 
hood, a ſynod aflembled in England, under 
William the Conqueror, ſhould injoin every 
knight, or military tenant, who had been with 
that monarch at the battle of Haſtings, to do 

nace during one year, for every man whom 


be knew he had lain there, and during forty 
days, for every man whom he knew he had 


ſtruck, and if he was ignorant of the number 
whom he had ſlain or ſtruck, to do penance, 
at the diſcretion of the biſhop of the dioceſe, 
one day in every week as long as he lived ; or 
(if he were able) redeem it with perpetual alms, 
by building or endowing a Church, This al- 
ternative was, I preſume, the real motive, 
that induced them to be guilty of ſuch a glar- 
ing abſurdity, as to inflict theſe penances upon 
ſoldiers, for killing or ſtriking their enemies, 
in the proſecution of a war, which they them- 


{ſelves admitted, to be lawful ; without even 


excepting thoſe, who, they ſay in the pream- 
ble to theſe very canons, did of right owe mili- 
tary ſervice to William Duke of Normandy. 

n N 3 : But 
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- BOOK II. But there is one of theſe canons, which, for 


SeeSpelman's the benefit of mankind, I wiſh was received 
Councils, vol. by all nations. It is the ſixth ; which fays, 
P. 1. & Let thoſe who fought only for hopes of a re- 
ward (that is, without being / authoriſed by 

their duty to their ſovereign or their country, 

and having no regard to the cauſe they fought 

for) know, that they ought to do penance as 

for murder.” = ren . 

Some mention has before been incidentally 

made of tenures in frank almoign, and of tenures 

in ſoccage; which it will be neceſſary to ex- 

plain more particularly here. Lord Coke ſays, 

* no lay perſon can hold in frank almoign :“ 

and accoring to Lyttelon, upon whom he 


comments, a tenant in jrank almoign is 


See Cokes ( where an abbot, or prior, or other man of 


Inftit. vol. i. 4 religion, or of holy church, holdeth of his 


c. 6. I. ii. 


ſect. 133, 134. lord in free alms.” With _ to the 


ſervice required. by this ſpecies of tenure the 
ſame author tells us, that they which hold 
« in frank almoign are bound before God ty 
«© make oriſons, prayers, maſſes, and other 
e divine ſervices for the ſouls of their granter 
4 or feoffer, and for the fouls of their heirs 
„ which are dead, and for the proſperity, and 
& good life, and good health of their | heirs 
« which are alive. And therefore they ſhall 
&« do no fealty-to their lord, becauſe that this 
& divine ſervice is better for them before God 
„ than any doing of fealty ; and alſo becauſe 
„ the words frank almoign exclude an earthly 
or temporal ſervice.” This paſſage itſelf is 


a proof 


OF KING HENRY II. 183 
a proof, how neceſſary it was to reſtrain the BOOK 11, 
zeal of our anceſtors from too many grants of ———— 
this nature, by the ſtatute of mortmarn. 

Under the government of the Saxons all 
the biſhops of England, and ſuch abbots and 
priors as held their lands of the crown, held by 
this tenure ; and in the firſt part of this work 

it has been obſerved, that the changing thoſe 
eſtates into baronies ſubjet to homage and 
fealty, and held of the king by knight-ſervice, 
was an important alteration made by William 
the Firſt and his parliament, in the Engliſh 
conſtitution. But it has likewiſe been, re- 
marked, that it was not underſtood in the ſenſe 
of the law, that theſe ſpiritual barons, becauſe 
their lands were thus charged with a mulit 
ſervice, were bound to perform that fervice 
perſonally, like the temporal barons. They 
were either to find other men to do the duty 
for them, or to pay fines to the king ; as ap- 
pears by this record, which 1s cited by Madox, 
in his hiſtory of the Exchequer : King Ed- 
„ ward the Second had ſummoned his army 
to march againſt Scotland, and had ordered 
_ «© proclamation to be made, that all perſons, 
4 of whatever ſtate or condition, who owed 
„him ſervice in the army ſhould be ready to 
attend him in perſon. Nevertheleſs by his writ 
he commanded the treaſurer and barons of the 
« Exchequer to accept of ſines at the rate of 
forty pounds for a knight's- fee, to be paid 
e to the king's uſe, by archbiſbops, biſhops, 
religious perſons (id eſt, abbots and priors) 
„ widows, and other women who owed ſer- 
| 3 6 vice 
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BOOK II. vice in that army, were deſirous to pay fines 


— — & inſtead of performing it, or ſending others 


* to do it for them.” Sir Thomas Lyttelton 
alſo ſays, in his book upon Tenures, often 
quoted before; that an abbot, or any other man 
of religion or a woman ſole that holdeth by ſuch 


ſervices, ought not to go in proper perſon. It 


would certainly have been indecent for any 
eccleſiaſticks to be obliged to bear arms; and 
the putting them, in that reſpect, upon the 


ſame footing as women poſſeſſed of knight's- 


fees was agreeable to the wiſdom and decorum 
of the law: but there was no impropriety in 
their being required to find the king, of whom 
they held their baronies, either ſoldiers or 
money in lieu of their perſonal ſervice; nor 
in their vaſſals being bound to ſerve him in 
perſon. Vet they perpetually endeavoured to 
confound this diſtinction; as if the functons 
of all who belonged to them had been as ſa- 
cred as theirs; and as if their very lands had 
partaken of the holineſs of their ſpiritual 
character. On the other hand, they ſometimes 
did pexſonal ſervice, notwithſtanding the can- 
ons which the church had made againſt it, and 
though they might have acquitted themſelves 
of their duty to the ſtate, by the means above- 


„ % „ 
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With reſpect to tenure in ſoccage, Sir T. BOOK f. 
„Lyttelton ſays, that every tenure, which is 
not tenure inchivalry, is a tenure in ſoccage.“ Init. vol, i, 


But he g1ves this definition, becauſe he reckons = 2 
1. li. p. 86. ; 
(as hath before been obſerved) muſt be under. and lib. ii. 


ſtood with ſome reſtrictions. The ſame author © ſect. 158. 


grand ferjeanty a tenure in chivalry, which 


likewiſe tells us, that tenure in ſoccage is 
„where the tenant holdeth of his lord the 
*« tenancy by certain ſervice, for all manner o 
* ſervices,” excluding only knight-ſervice, 
Which deſcription is too extenſive for the deri- 


vation he afterwards gives of the word ſoccage, 


from ſoca, a plough, though that is founded 
upon an authority as old as the reign of Henry 


the Third. Sir H. Spelman obſerves, from 
the ancient book of St. Alban's, that ſocmen v. Gloſſary, 
(or tenants in ſoccage) ſignified freemen in the . 


genuine ſenſe of the word. All the king's 
tenants in ancient demeſne held of him by ſocca- 
ge tenure: but that all theſe did not hold by 
the ſervice of the 2 the unqueſtionable 
evidence of Domeſdav-Book will evince. In 
Glanville's treatiſe frequent mention is made 
of free ſocmen, and from what that author ſays 
relating to them (of which I have given ſome 
account) it is plain that their property and 


rights of inheritance were taken no leſs care of 


by the law in his times, than thoſe of tenants 
by knight-ſervice ; though the latter was the 
higher and more honorable ſervice, Nay, in 
{ome points it appears that they had more liber- 


ty than the military tenants, that is, the feudal 


bonds 


See Cooke's 
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BOOK Il. bonds were leſs ſtrict upon them and their 


Lee Domeſ- 


day book. 


families. Yet in Domeſday-book they are 


_ diſtinguiſhed from other free tenants, cal- 


led there liberi homines, by not having the 
power, . which theſe enjoyed, of giving away, 
or {elling, their eſtates, without leave of their 
lords. It ſeems that theſe liberi homines were 


a remainder of the alodial tenants of the Saxon 
folkland, that is, land of the vulgar, oppoſed 


to bocland or thaneland. A certain number 
of them was neceflary to conſtitute a manor ; 
and therefore, when that number was incom- 
pleat, ſome who held in villenage were en- 
franchiſed, to make it up; as appears by the 
teſtimony of the record abovementioned. We 
alſo find there, that fome who were in poſſeſ- 
ſion of this alodial freedom thought it more 
eligible to ſeek a defence and protection, by 
recommending themſelves to the patronage of 
ſome fendal lord, or even of two lords, if the 
ſituation of their lands made it neceſſary for them 
to have two protectors. It is probable that this 
practice, becoming more general, in proceſs of 
time put an end to this ſpecies of tenure. The 
ſervices which were performed by them to the 
lord of the manor, in their alodial ſtate, were 
predial and ruftick. A certain number of free 


ſocmen (as well as theſe) appears to have been 
neceſſary to every lord of a manor, for hold- 


ing the pleas of the manor court, which the 


SeeSpelman's Saxons called ſoke or ſoc, a word ſignifying a 


Gloſſ. Soc. 
Fleta, I. i. 


6. 47. 


franchiſe, or Juriſdiction to which a franchile 


was annexed, And it 1s from this that ſome 


derive 


— 
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derive the terms ſocmen and fſoccage, with BO OK II. 
great appearance of truth, Some of the lands Son- 
held in ſoccage were held by baſe ſervices, and Gavelkind, 
at the will of the lord: but the definition given {; te 
of it by Lyttelton, and by others of the greateſt jag vel. i. 

authority, excludes from it all tenures where c. 5. 1. 2. 
the ſervice was uncertain. Among the legatine 
canons made at London, by the biſhop of : 
Wincheſter, in the reign of King Stephen, Selman 
I find one which ſays, That the plough vol. ii. p. 47. 
and huſbandman in the fields ſhould enjoy the 
ſame peace as if they were in the church-yard, 
This ſanctuary given to the tillers of land in 
their own grounds would have been of great 
benefit to the publick, if duly regarded. But 
the civil war paid little reſpe& either to ſpiritual 
or temporal law. According to Lyttelton Bur- L. ii. c. 10. 
gage tenure was one kind of ſoccage, but with 165.160 165 ö 
various cuſtoms, which it will not be neceſſary 1696. 
to enlarge upon here, nor to explain the local 3 
cuſtonis attending the Kentiſh Gavelkind, or 8 
any other peculiarities which did not affect the p. 191. 
general policy of the kingdom. I ſhall con- 
clude this account of the two great diviſions of 
property, during the times that I write of, in- 
to knights-fees and ſoccage tenures, with re- 
marking how materially our conſtitution was 
changed by the ſtatute of the 12th of Charles 
the Second, which declared that all tenures by 
knight-ſervice of the king, or of any other per- 
Jon, and by knight-ſervice in capite, and by 
ſoccage in capite of the king, and the fruits and 
conſequences thereof, ſhall be taken away or diſ- 
0 : charged; 
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BOOK II. charged; and that all tenures of any honors, 
—— manors, lands; tenements, hereditaments, &c. 


are turned into free and common ſoccage : thus 
extending that tenure, which, for ſeveral ages, 


was reckoned comparatively mean and ignoble, 
to all the eſtates of our nobility and gentry, 
who would have antiently thought it the 
greateſt injury and diſhonor, to have had 


their poſſeſſions ſo levelled with thoſe of the 


vulgar. Yet to this change, which a gradual 
alteration of manners and juſter notions of 
government had prepared us to receive, is 
owing much of the happineſs of our preſent 
condition. But at the ſame time it has obliged 
us to ſeek for other methods of giving a mili- 
tary ſtrength to the kingdom conſiſtent with 


our monarchy, and not dangerous to our free- 


dom: a matter of no little difficulty; but 
which, if brought to perfection, would ſecure 


and perpetuate the advantages, which we have 


over our anceſtors, in the civil policy” of the 
kingdom. 

After this general view of the ſtate of the 
nobility,” gentry, and freeholders, under the 
kings of whole government this hiſtory treats, 
it will be proper to give likewiſe ſome account 
of thoſe perſons, to whom 'the national liberty 
did not Lt though in reſpect to their num- 
bers they were no inconfiderable part of the 
people. 

In Dameſday-book; that great record of the 
ancient ſtate of this kingdom, a diſtinction is 
made between villeins who were affixed to a 


manor, 
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manor, and others of ſtill a lower and more BOOK II. 
ſervile condition, diſtinguiſhed by the names 
of bordarii, cotarii, and ſervi, the two firſt . 
of which ſeem to have rented ſmall portions of &i Sena 
land, and the laſt to have been hinds, or menial » 11, Co- 
ſer vants abiding in the families of their lords. nis, 
According to Spelman theſe were again ſubdi- Narives. 
vided into nativi (ſlaves by birth) and bond: 

(freemen who had voluntarily and by bonds 
which they had given, put themſelves into ſer- 
vitude, for the ſake of a maintenance.) Yet g. his trea. 
in other places he gives the appellation of bond- tiſe on Feuds 
men to all below the degree of ceorls or free and Tenures, 
focmen. And it muſt be obſerved, that in 1 7˙ 
Glanville the nativi are comprehended under 
the term villenagium, which is uſed by that 
author ſynonimouſly with ſervitude, and in 
oppoſition to freedom ;- as a flate, not a tenure. 
His whole fifth book relates to this ſubject, and 
contains the methods and forms of law which 
then were in practice, for the decifion of 
diſputes between different lords concerning 
their rights to a villein, or where a perſon 
who was in a villenage (in villainagio poſitus) 
or was claimed as a villein, aſſerted himſelf to 
be free. The trial was required to be in the 
the king's court, and the proof, by proguag 
in court the neareſt relations to the perſon ſo 
claimed, or ſo demanding his freedom, and 
proving their condition. If it appeared that 
they were free, he was freed ; but if a diſpute 
or doubt aroſe concerning their liberty, or way 
| er 
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BOOK Il. ther thoſe produced, on either fide, as the 


—— neareſt relations, were in fact ſo or not, re- 
courſe was had to a jury of the neighbourhood, 
to try the fact, that it might be determined by 
their verdi&, according to which the judge- 

ment was to be given. If a free woman was 
V.Glanville, married to à villein by birth, ſhe loſt her free- 
L.v.c.6. dom during the life of her huſband, and their 
children were born to the ſame ſtate of ſervi- 
tude, which was continued to all the ſucceed- 
ing generations, unleſs their lord enfranchiſed 
Ibidem, them by his own act. Nay, we are told 
by Glanville, that in his time, if a freeman 
married a woman born in villenage, and who 
actually lived in that ſtate, he loſt thereby the 
benefit of the law (that is, all the legal rights 
of a freeman) and was conſidered as a villein by 
birth, during the life-time of his wife, on ac- 
count of her villenage. He fays alſo, that if 
a man born in villenage had children by a wo- 
man born in the ſame ſtate, under a different 
lord, the children ought to be equally divided 
between the two lords. This was abſolutely 
putting children upon the ſame foot as cattle, 
or other ſtock on a farm, without the regard 
that is due to the inherent freedom and dignity 
of human nature. Si 7s | 
L. v. c. 5. According to Glanville, a villem might be 
| enfranchiſed ſeveral ways. As, for inſtance, 
if his lord, being willing to give him his liber- 
ty, had proclaimed him free from all right that 
he or his heirs might have to him, or had given 
or 


according to the law and cuſtoms of the king- 


with that of another man he might be redeem- 


: . g See alſoLeges 
lein born had remained quietly (that is, un- Gul. — 
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or ſold him to another, in order to his being BOOK IL. 
infranchiſed. But he ſays, that no villein 
could acquire his freedom with his own money: 
for, notwithſtanding his purchaſe, he might, 


dom, he brought back into villenage : be- 
cauſe all the goods of a ville born belonged 
to his lord, and therefore from hun he could 
not redeem himſelf with his own money; but 


ed, and maintain his freedom for ever againſt 


his lord.” The ſame author ſays, „ if a vil- Ibidem. 


* 


claimed by his lord) a year and a day, in 66. Wilkins, 
& any privileged town ; ſo that he had been? 7 
« received into their community or gyld, as a 
citizen, he was thereby freed from his vil- 

“ lenage.” By privileged town, is meant a 
town that had franchiſes by proleription or 
charter; and this communication of liberty 
from thence to a villein, reſiding among them 

ſo ſhort a time, ſhews a high regard in the law 

to ſuch corporations, and likewiſe a defire to 
favor infranchiſements, as much as the ſettled 

rules of property would admit. According to 
BraMon, a quiet refidence, of a year and a 

day, upon the king's demeſne lands, would 

alſo . a villein who had fled from his 


lord. In one of the laws of William the Con- 8% wan. 
queror, it is ſaid, If any one is willing to Leges Gul. 
« free his ſlave, let him deliver him by his Conquef.65. 
right hand to the ſheriff, in the full county 110. 
court, and proclaim him diſcharged by 

| | manumiſſion, 


229. 


192 


BOOK H.“ manumiſſion, from the yoke of his ſervi- 
—— + tude; and let him ſhew him the doors 


open and his way free, and put into his 


L. v. 2.6. 
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hands the arms of a freeman, namely, a 


| « lance and a ſword ; which being done, ke is 


„ made a freeman.” 

This ceremony is remarkable ; as it ſhews 
that, in England, during the times J write 
of, the bearing of ſuch arms was a privilege 
ſo confined to freemen, that the imparting it 
to a ſlave was a mark of infranchiſement. It 
is obſerved by Glanville, / that, althoꝰ any 


perſon might make his ſlave (or villem born) a 


freeman, with reſpect to himſelf and his heirs, 
with reſpect to others he could not. For, if 
any ſuch villein, ſo freed, was brought into 
court, to hold any plea againſt a ſtranger, or 
to wage law, (that is, to purge himſelf or 
others by oath) he might be juſtly removed 
from thence, if his birth and villenage were 
objected to him and proved in court, even 
tho' he had been made a, knight after having 
been ſo infranchiſed.” One may learn from 
this paſſage, how great a jealouſy there was 


In the law of thoſe times, with regard to judi- 
cial proceedings, when it went ſo far, as td ex- 


elude from them any man born in ſervitude, 


though he had not only obtained his freedom, 


but even the high dignity and honor of knight - 


* -hood. According to Bracton, a flave in- 


franchiſed might be deprived of his liberty, and 
brought back to his former ſervitude, for in- 
gratitude to his maſter.. But from the ſame 

| | author 
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author we learn, that the lives and limbs of BOOK II. 
ſlaves were under the protection of the king 
ſo that if a lord killed his ſlave, he would not L. i. c. 9. 
be leſs puniſhed, than if he killed any other 
perſon. The chaſtity of female ſlaves was 
likewiſe protected from all violence, by the 
law of thoſe times; and the goods of perſons 
in villenage were ſecured againſt all others, 
except their lords. "Theſe were ſome miti- 
gations of a ſtate that would otherwiſe have 
been inſupportable; but, upon the whole, the 
condition of the villeins in this kingdom was 
worle than that of the ſlaves among the an- 
cient Germans : for thoſe (as Tacitus tells us) 
had houſes of their own, given to them by V. Tacitum- 
their maſters, which they governed at their eee 
own pleaſure, only paying to their maſters a rum. 
rent of corn, 'or cattle, or cloaths, without 
yielding to them any further obedience or fer- 
vice, Nor, in Germany, was the domeſtick 
or menial ſervice in families performed b 
ſlaves (as among the Romans) but by the wives 
and children. Indeed the German and Go- 
thick nations, in this and many other Tacitus, ut 
inſtances, ſhewed more humanity and regard ſupra. 
to natural juſtice, than the Romans, who 
called them Barbarians. But how it happen- 
ed that in Fngland the Saxons departed ſo 
much from the ancient lenity of their country, 
in the treatment of their {laves, I cannot tell. 

Certain it is, that the Normans did not intro- V.Leges Kl. 

duce this kind of ſervitude into England, Tec apud 

There is a remarkable law of Alfred the Great, Leg, * 
Vor. III. O '_ wan 


— 
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which enacted, That whoever bought a 
« Chriſtian ſlave ſhould give him his freedom 
&« gratis, at the end of fix years. And he 
« was to depart with the cloaths he had 


brought with him, and with his wife, if 


&« he was married when he came to his lord. 
« But, if his lord had given him a wife, ſhe 
„ and the children he had by her are declared 
&« to belong to his lord. If ke refuſed to go 


„% away, becauſe he was unwilling to part 


« with them or his heritage under his lord, 
< then his lord was to lead him to the door of 
« the church, and bore his ears, as a mark, 
« that from hence-forward he ſhould always 
& remain his ſlave.” It alſo appears by another 
ſtatute of the ſame king, that a freemen 
might ſell his daughter to another, as a ſlave; 
but ſhe was not to be in all reſpects upon the 
foot of other ſlaves: nor could her father ſell 
her to any body of, of the kingdom. If her 
maſter was not pleaſed with her after he had 
bought her, he was to infranchiſe her and let 
her go to ſome foreign country. But, if he 
permitted his ſon to have her for a concubine, 
e was to make her a preſent, and ſee that ſhe 
was well cloathed, and, as a compenſation for 
the loſs of her chaſtity, pay her a marriage por- 


” 


tion: which, if he did not perform ſhe was 


made free.” TI need not obſerve that the ſuf- 
fering a parent to ſell his daughter into ſlavery, 


under any regulations, was a bad and barba- 
rous cuſtom. It was probably allowed for the 


ſake of eaſing poor families of too great a — 
eta | en 
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then of children, which in many countries has BOOK II. 
occaſioned much cruelty and injuſtice. Wat 


in theſe ſtatutes was prohibitory, and favor- 


able to ſlaves, did not extend to reſtrain or 


n the ſervitude of. captives taken in war, 
of whom, and of whoſe poſterity, the greater 
part of the domeſtick, or predial ſervants, 
among the Saxons, undoubtedly 
poſed. In the collection of laws enacted by 
King Canute, there is one which frees a ſlave, 
whoſe maſter had obliged him to work on a ho- 
liday, befides puniſhing the offence by a fine 
or mul& to the king. But it may be queſtion- 
ed whether this was the effect of humanity, or 
merely of ſuperſtition. The laws and policy 
of the Normans were favorable to infranchiſe- 
ments ; ſo that in, and after the times of 
which I write, the number of ſlaves muſt have 


continually decreaſed in England ; but yet, as : 


in Lyttelton's Tenures, which were written 
during the reign of King Edward the Fourth, 


there is a whole chapter concerning the ſtate of 


rſons in ſervitude, it is evident that man 
ſuch were {till remaining in thoſe days. The 
practice of infranchiſements growing after- 
wards more and more frequent, thoſe who be- 
fore had held in hy ny — copyholders, 
and the domeſtick or predial ſlaves were made 
free ſervants and labourers: ſome even ob- 
tained freeholds ; and at length all remains of 
the ancient ſervitude were aboliſhed. Nor 1s 


this a light difference in the comparative ex- 


cellence of our preſent conſtitution above our 
b 2 ancient, 


was com- 
V. Leg. Ca- 
nuti 69. 

Wilkins. 


* 
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BOOK H. ancient, and even above our admired govern- 
—— ments of Greece and Rome. For, ſurely, 

whatſoever diſhoners human nature, diſhoners 
the policy of a government which permits it; 
and a freę ſtate, which does not communicate 
the natural right of liberty to all its ſubjects, 
who have not deſerved by their crimes to loſe 
It, hardly ſeems to be worthy of that hono- 
rable name. | | . 

In the times of which I write every county 
was divided into hundreds and tythings, 
which laſt was compoſed of ten freeholders 
with their families, who were all pledges to 

the king for the good behaviour of each of 
them, and obliged, if any, perſon, compre- 
hended in the tything, had committed a crime, 
to bring him to juſtice, or purge themſelves, 
by the oath of the chief man of the tything, 
both of the guilt of the fact, and of being par- 
ties to the delinquent's eſcape. Every maſter 
of-a family was alſo made a pledge for the good 
behaviour of his houſhold, in which deſcrip- 
tion it appears that all his villeins were con- 
"tained. The firſt author of this remarkable 
plan of police, which has been mentioned with 
laviſh praiſe by ſome hiſtorians and lawyers, 
was King Alfred the Great. Notice is taken 
of it in the laws of other Saxon kings, particu- 
larly in ſome aſcribed to Edward the Conſeſ- 
for, which are quoted by Bracton, 1. iii. c. 10. 
and upon his authority I incline to think, that 
_ *fo much of that compilation, as concerns this 
matter, is genuine; though other parts of it 
hn ay | | are 


ceeded the rigour of the ancient Saxon laws, 
which allowed two nights to a gueſt, without 
being put under pledge. I will ſay no more 
on this ſubject, but that theſe and other regu- 
lations relative to it, which need not be men- 
fioned here, were much too ſtrict a reſtraint on 


were eſtabliſhed or enforced. 


Ol the juriſdiction of the county or hundred 


of the criminal law of this kingdom from the 
cluſively, I ſhall treat in another place, when 


be made by itinerant juſtices, and the ſtatutes 
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are not. The law of frank pledge was con- BOOK II. 
firmed by particular ſtatutes of William the 
Conqueror; and we have one of Henry the V. Leg. Gul. 
Second, which ſays, “ That it ſhall not be 1. N29 ogy 
lawful for any perſon in a borough or town to Ibidem, 

lodge in his houſe any ſtranger, whom he p- 218. - 
would not put under pledge, above one night, 3 
unleſs ſuch ſtranger had a reaſonable cauſe to Clarend. & 
alledge for his ſtay, which his hoſt was re- 1, N 
quired to declare to his neighbours ; and the — 
gueſt, when he departed, was not to go off, Leg: 4. 


but in their preſence, and by day.“ This ex- 


the intercourſe of commerce and ſocial life in 
2 times, though they were an admirable 
ecurity againſt crimes and diſorders; and 
might be neceſſary in thoſe ages when they 


courts, and of the king's court, in which pre- 
ſided the great juſticiary of Eng land ; as like- 
wile of the methods of trial then in uſe, and 
earlieſt times to thoſe of Henry the Second in- 


I conſider the inftitution of annual circuits to 


© **. ___ enacted 


| 


Zee Giannoni 


Hiſt, de Na- 
pol. I. xi. 
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enacted by that prince at Clarendon and Nor- 
thampton. 

It is remarkable, that, during the life-time 


of King Henry the Second, the Pandects of 


Juſtinian were diſcovered at Amalphi; and in 
emulation thereof compilations were made of 
the canon and feudal laws, at Bologna and 


Milan; and the firſt treatiſe upon the Engliſh 


laws was written in England: fo that this 
age, however barbarous in other reſpects, 
made great advances in juriſprudence, the 
chief light and perfection of civil ſociety. 

The Code, the Novellæ, and the Inſtitutes 
of Juftinian had indeed been read and explain- 
ed in the ſchool of Irnerius at Bologna, be- 
fore the Pandects, were found by the Piſans 
at Amalphi, when that city was taken by 
them, in the year eleven hundred and thirty 
ſeven: and in France there were ſome copies 
of the Pandects themſelves, as appears by ci- 


985 tations from them in Ivo de Chartres antece- 


dent to that time: yet the publication of this 


moſt ancient and authentick copy of them in 


Italy, where no other remained, gave a new 
ſpirit to the ſtudy of the Roman civil laws, in 


that country firſt, and very ſoon afterwards, 
in all parts of Europe. About fourteen years 


from the taking of Amalphi, viz. in the year 
eleven hundred and fifty one, under the pon- 
tificate of Eugenius the Third, Gratian, a 
Benedictine monk at Bologna, publiſhed his 
Decretum, which was compoſed on the __ 

'\-> £ 
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of the Pandects, being a compilation, or di- BOOK H- 
geſt, of the whole canon law, as thoſe were 
of the civil law. And, as thoſe contained a v. Craig, 
collection of the anſwers and opinions of all the ＋ Lt 
greateſt Roman lawyers, ſo did this of the TIT 
opinions, decrees, and judgement of fathers, 
doftors, popes, and councils, Thus far it 
was eaſy to carry imitation : but the Pandects 
are admired, by the moſt judicious criticks, 
for their accuracy, clearneſs, and elegance; 
whereas the Decretum is a confuſed, immetho- 
dical compilation, full of errors and forgeries. 
Yet as it was calculated to promote the power Craig, ut ſu- 
of the church, and particularly of the papacy, = 
the applauſe it met with from the clergy and . 3. 
the ſee of Rome was ſo great, that it ſoon ob- Father Pau! 
tained an authority ſuperior to all the formęr Dc, 
collections, and became the great code of ec- 
cleſiaſtical law, on which the popiſh hierarchy 
ſupported their enormous pretenſions. Such 
an union was alſo formed between the civil and 
canon laws, though in many points very dif- 
ferent, that, (to uſe the words of a learned 
writer) they coaleſced into one ſyſtem and conſo- v. Arthur 
nance, and were ſo tied together, and in ſo DuckdeAuc- 
near à degree of relation, that the one could not 51? 
ſubſift without the other : for which he gives c. 7. p. gs. 
this reaſon, that the canon law was original- 
ly derived from the imperial conſtitutions 3 
«+ and whatever is moſt excellent in 1t cannot 
* be denied to have flowed from the civil law.” 
Certain it is, that theſe laws, in the age I 
write of, and long afterwards, afforded a mu- 
. 8 tual 
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BOOK II: tual ſupport to each other; the profeſſors of 


both were the ſame ; and it was neceſſary for 

4 any clergyman, who deſired to riſe in the 
church, to be a civihan and a canoniſt, 

— I bere is a remarkable paſſage in one of the 

Kersa, Pil. epiſtles of Peter of Blois, which Mr. Selden 

p. 1094. 109g. has taken notice of, in his diſſertation upon 

laſt . of Fleta. The words are theſe: In the houſe 

vol. iv. * of my maſter, the archbiſhop of Canter- 

„ bury, there are a ſett of very learned men, 

expert in all the rules of juſtice, as well as 

e other. parts of prudence and knowledge. It 

e is their conſtant ' cuſtom after prayers and 

before they dine, to exerciſe themſelves in 

« reading, in diſputations, and in the deciſion 

, legal caſes. To us all the knotty queſtions 

„ the kingdom are referred ; which being 

brought forth into the auditory, where all 

„ the company aſſembles, every one, accord- 

ing to his rank, whets his underſtanding to 

e ſpeak well, without wrangling or obloquy, 

and with all the acuteneſs and ſubtilty that 

*« 1s in him, declares, what he thinks the moſt 

e prudent and ſound advice. And if it pleaſes 

++ God to reveal the beſt opinion to one of the 

 * loweſt among us, the whole aſſembly agrees 

eto it without envy or detrattion.” The per- 

ſons who held theſe aſſemblies in the arch- 

biſhop's palace, and to whom the moſt knotty 

: queſtions of the realm were referred, were pro- 

ball clergymen and civilians. But it muſt be 

obſerved, that, in this age, clergymen were 

allo common lawyers; many prelates were em- 


ployed 
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ployed by the king as his juſtices, and William B oO K II. 
of Malmſbury ſays, that, in the times when = oF Rr 
he wrote, there was hardly an ecclefiaſticł who l. iv. de W. Il. 
was not an advocate. The queſtions referred f. 69. 2. 10. 
to them might be alſo of a political kind, con- 
cerning the general laws of nations, the rights 
of embaſſadors, the obligations and conftruc- 
tions of treaties, and all the rules of peace and 
war. Nevertheleſs I do not doubt, that, un- 
der the government of Henry the Second, the 
civil law interwove itſelf, to a certain degree, 
into the ſyſtem of Engliſh juriſprudence. The 
real excellence of many of its rules and deci- 
ſions, in caſes of private property, muſt have 
greatly recommended it to ſo inquiſitive and 
judicious a prince, and to thoſe who held the 
chief offices of judicature in his kingdom. But 
I ſhall have occafion to obſerve, during the 
courſe of this hiſtory, that, in the puniſhment, 
of offences againft the ſtate, there is reaſon to 
think their regard to this law was carried much 
too far, and made them deviate in ſome in- 
ſtances from the genius and principles of the 
Engliſh conſtitution, to the great prejudice of 
natural juſtice. Yet that, in other points, the 
law of England received great improvements, 
by the ingraſtments made from the civil law, 
as well in this reign, as under many ſucceed- 
ing kings, can, I think, no more be diſput- 
ed, than that it was a wiſe jealouſy and cau- 
tion in the parliament, under ſome of thoſe 
kings, to prevent it from acquiring too great 
an authority, and encroaching too much _ 
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V. Craig. 
Feudor. l. i. 
tit. 6. p. 46, 
47+ 
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BOOK II. the common law of England; eſpecially in 


matters relating to government and the liberty 


of the ſubject. 


About the year eleven hundred and ſeventy, 
a compilation of the feudal laws, as practiſed 
in Lombardy, was publiſhed at Milan in two 
books, by two ſenators and conſuls of that 
city, Gerardus Niger, and Obertus de Odo. 
In imitation of the Pandedis, they contain the 


opinions of lawyers, on queſtions concerning 


the feudal cuſtoms, with ſome imperial conſti- 


tutions relating to feuds. They were long after- 


P. 49, 50. 


wards divided into five books by Cujacius, their 


beſt commentator ; before whoſe time they had 


obtained ſo great an authority in many counties 
of Europe, that they were received in courts 


of juſtice as parts of the civil law. The learn- 
ed Craig aſcribes this authority to imperial con- 


ſtitutions contained in them, or by which they 
were confirmed: but Du Moulin, Giannone, 


and others ſay, that, like the books of Juſtini- 
an, they acquired by degrees the force of laws, 


from uſage, from the approbation of the peo- 
ple, and from the tacit conſent of princes, 
who permitted them to be publickly taught in 


univerſities, inriched with commentaries, and 
cited in tribunals, for the decifion of cauſes. 


It does not appear that in England any ſuch 


regard was paid to them ; though in many 


points our laws were ſimilar, as being derived 


from the ſame principles, and directed to the 


ſame ends, Yet it is not improbable, that 
even in the latter times of King Henry the Second, 


and 


W 


iſlan 
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and ſtill more in the next century, ſome parts of Bo O K x7. 
the Engliſh laws, concerning feudal eſtates, ma 
have been regulated according to their deciſion, 
by the ſtatutes then made, and, in the determi- 
nation of doubtful caſes, by the opinions of 
* 

t is a notion of many eminent writers, 
that the whole ſyſtem of feuds was derived Feudor. I. i. 
from the Lombards. Sir Thomas Craig, one tit. &. 
of the beſt who has ever treated that ſubject, 
ſeems to incline to this opinion, and ſays, that 


the Lombards, aſter they were ſubdued by 


Charlemagne, not only retained their ancient 


cuſtoms, but, at the return of that emperor. 


into France, tranſmitted them with him into 
the furtheſt parts of that kingdom: he might 
have added, into Germany, and other parts of 
the empire, where they alſo prevailed at that 
time. But others aſcribe the origin of the gee Madox's 
feudal cuſtoms to the Franks, and ſome to Baronia, 
the Goths. I would obſerve, that if they Bf, W Tem. 
were really confined to Lombardy till that ple's Edays. 
country was ſubjected to Charlemagne, as the 
Anglo-Saxons had ſettled themſelves in Britain 
ſome ages before that event, the cuſtoms they 
brought with them, and eſtabliſhed in this 

5 could not have been feudal. But, in See Spelman 


truth, all the German nations, the Saxons, on Feuc> and 
the Franks, the Lombards, the eaſtern and 
weſtern Goths, had ſome general notions of 
the feudal policy, which were gradually 
ſyſtematiſed, and brought into that ſtate, 
which we find cſtabliſhed in the empire under 
| | | . Conrade 


Tenures, c. 2. 
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Conrade the Salique, and in France under 
Hugh Capet. 7 | 

Sir Thomas Craig has diſtinguiſhed four 
ſtates of the feudal law, its infancy, its child- 


hood, its adoleſcence, and its maturity. To 


the firſt he aſſigns the times between the firſt 
overflowings of the northern nations, and the 


year ſix hundred and fifty : to the ſecond the 


times, in which fiefs, that before were annual, 


C. vi. 


or at moſt for life, were extended to the ſons 
of the vaſſal, and no further; viz. from the 


year fix hundred and fifty to the year eight 


hundred, when Charlemagne was crowned 


emperor. The third ſtate, on the authority 


of the books of feuds abovementioned, he 
reckons to have continued from the times of 
Charlemagne to thoſe of Conrade the Salique, 
during which he ſays that the greater and leſſer 
vaſſals had begun to uſe the | xy or lands, 


5 granted to them, as their own 3 and, though 
they were not the true lords of them, yet 


they acted as if they were, being almoſt ſecure 
of the will of their lords, provided they per- 


formed the ſervices agreed on between them. 


He alſo takes notice that Charlemagne was 


the firſt, who, by particular grants, changed 
fome benefices into feuds, that were permitted 


to deſcend to the eldeſt ſons of the vaſſals; but 


ſays, that neither in his reign, nor for ſome 
years afterwards, did ſuch inheritances become 
a general law ; but were rather particular pri- 


vileges, the number of which was much en- 


creaſed under his grandſon Lotharius, yet fl 


with- 


r 8. nb 


We 
- 


- 


et 


thouſand and twenty eight, which not only 


one brother to ſucceed to another in his 125 


degree; and that both the vaſſals of the king, 


greatly favored the ſtudy of the Pandects and * 3 
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without the authority of any law: yet Con- BOOK 11. 
rade the Salique made one, about the year one. 


confirmed the inheritance of fiefs to the ſons 
and grandſons of the vaſſals, but permitted 


ternal eſtate. With this conſtitution therefore 
Sir Thomas Craig concludes the third ſtate of 
feuds, having before obſerved that in France a 
law had been made by Hugh Capet, which 
perpetuated the ſucceſſion to fiefs in the firſt 


and thoſe who held of them, poſſeſſed their 

fiefs, not precariouſly, nor at the will of ano- 

ther, but by a right eſtabliſhed in themſelves. 

The fourth ſtate, or maturity of the feudal C. vii. 
law, he extends from the abovementioned 

epoch, viz. the conſtitution of Conrade the 

Salique, made in the year one thouſand ang 
twenty two, beyond the times of which I 

write; when, by a gradual extenſion of the 

feudal rules of inheritance, feuds were permit- 

ed to deſcend to collaterals, as far as the ſeventh 

degree. It muſt be obſerved, that, before the 
publication of the Books of Feuds at Milan, Vid. Rade- 
{ome parts of thefeudal law had been committed WS” * 
to writing, by the orders of the Emperor 
Frederick, ſurnamed Barbaroſſa, who was the 

firſt that had reduced them to any form or 

rule: but ] do not find that the Books of Feuds 

received any ſanction from the authority of 

that prince; whereas we are affured that he V. Rader. de 


other 
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BO Ok H. other books of the imperial law; and that the 
———— profeflors of that law were conſulted by him in 
f bis moſt important deliberations. Unhappily 
We 107” for him, one of theſe doctors, named Martin, 
maaintained a theſis, at Roncaglia againſt ano- 
ther, named Bulgarius, in which he aſſerted, 
that the Roman emperor, was, by right, the 
abſolute maſter of the whole world, and of all 
the goods of particulars, ſo that he might diſ- 
pole of them at his pleaſure. This moſt abo- 
v. Arthur minable doctrine he ho from ſome parts of 
Duck de Aue- the imperial laws, and particularly from ſome 
pril e. words of Ulpian ill-underſtood : but though 
2. ſect. 11. his adverſary, who was profeſſor of the civil 
5 law at Piſa, endeavoured to vindicate that 
law from the imputation of ſo deſtructive a 
principle, the flattering doctor prevailed: his 
opinion was confirmed by a majority of pro- 
feſſors, and Bartolus, one of the moſt cele- 
brated commentators on the books of Juſtinian, 
declares it to be a hereſy to contradict or deny 
it, In conſequence of this judgment Frederick 
ſet up ſuch claims of univerſal and deſpotic 
authority, that, though in all other reſpects an 
excellent prince, he juſtly raiſed in the Lom- 
bards.and other people of the empire ſuch an 
alarm for their. liberties, and in other kings 
ſuch a jealouſy, as proved very troubleſome 
and dangerous to him, but of great advantage 
to Rome, which headed the party of male-con- 
tents againſt him. Indeed, the extravagance 
of papal pretenſions. in that age, would pro- 
bably have occaſioned the downfall of the 
1 Popes, 
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popes, notwithſtanding all the aid they drew BOOK. II. 


from the ſuperſtition and ignorance of the ———— 
times, if the almoſt equal extravagance of the 
imperial pretenſions had not given them a par- 
ty, which joined with, and ſupported them, 
on political motives. But it muſt be obſerved, 
that whatever countenance the Roman laws, 
or the profeſſors of them, might afford to theſe 
claims of the emperor, the genius and ſpirit of 
the feudal laws were ſo abſolutely contrary to 
them, that without deftroying thoſe laws, 
which then were eſtabliſhed over the greateſt 
F of Europe, and to the ſupport of which he 
imſelf had given a new ſanction in the aſſem- 
bly at Roncaglia, it was impoffible for him to 
make them good. | 
| The Decretum of Gratian, and the Books 
of Fends, having been publiſhed in emulation 
of the Pandects, a treatiſe was alſo written, 
about the latter end of Henry the Second's 
reign, on the laws and cuſtoms of England, 
not profeſſing to be a complete collection of all 
of them (which the author ſays, in his preface, See Glanv. 
would be impoſſible, from the confuſed multi- Proleg. 
tude of them, and from the ignorance of 
| writers) but to reduce to writing ſuch of them, 
6 as were in general and frequent uſe in the 
; king's court. 
The title prefixed to this book in the printed 
edition of the year ſixteen hundred and four, 
and which I find agreeable to an ancient manu- Num. 746. 
ript in the Harleian library, ſays, it was 
compoſed in the time of King Henry W 
| | p 
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BC the illuſtrious Ranulph de Glanville, who of 
— gall in thoſe days was the moſt ſhilled in the law 
O the realm and the ancient cuſtoms thereof, then 


olding the helm of juſtice. ert 
From theſe words I infer, that this treatiſe 


was not written by Ranulph de Glanville him- 


ſelf, but by ſome clergyman, under his di- 
rection and care; I ſay by ſome clergyman, 


| becauſe it is written in Latin, which could 


V. Proleg. 
Glanville. 


proper for the ſubject; and in method it far 


hardly be done by a layman in that age. The 
writer apologizes for the ſtyle of his work, from 
the neceſſity of uſing the terms of law, with a 


view to make it more inſtructive. But though, 
for this reaſon, the Latin is frequently impure, 


the ſtyle, in general, is clear, conciſe, and 


exceeds either the Decretum of Gratian, or the 


a 


C. vi. p. 131. 


Lombard Books of Feuds. It is called by 
Lord Chief-juſtice Hale that excellent collection 
of Glanville; and certainly, if the matter of it 
was dictated. by Glanville, and the writing ſu- 
perviſed, the honor of it may with more rea- 
{on be given to him, than to any perſon who 
penned it under his directions. The title ſays 
further, that the treatiſe only contains thoſe 
laws and cuſtoms, according to which pleas 


were held in the king's court, at the Exche- 


quer, and before the king's juſtices, ub; cun- 
que fuerint. In the manuſcripts from which 


this edition was printed the whole treatiſe is 


divided into fourteen books: but I have ſeen 


one, which ſeems to be of the age of King John 


or Henry the Third, wh-rein the diviſions are 


difterent, 
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different, and Sir Thomas Craig is of opinion B OO x 11, 
that it was originally in four books; as the 


Scotch | treatiſe entitled Regiam Majeſtatem, 
which is almoſt a tranſcript of it, has no more. 
cannot aſſent to this opinion, becauſe I am 


convinced that the Regiam Majeſtatem was not 


publiſhed before the reign of David the Second; 
and we have copies of Glanville which are un- 
doubtedly prior to that time, and are not in 
four books. The ſuppoſition that the Scotch 
treatiſe was the original, and that Glanville 
tranſcribed from thence the work which goes 
by his name, will hardly be admitted by any 
perſon, who conſiders the ſtate of England 
and Scotland in the reign of Henry the Second. 
The carrying back the introduction of the 
feudal law contained therein to the times of 
Malcolm the Second, inſtead of Malcolm the 
Third, and underſtanding the David, by 
whoſe command the author ſays he compiled 
it, to be David the Firſt, inſtead of David the 
Second, are alſo notions ſo diſcordant to the 
cleareſt hiſtorical facts, and ſo diſcredited by 
the internal evidence of the book itſelf in many 
points, that one is amazed how they could 


ever have obtained any credit among ſome per- 


ſons of eminent parts and learning. Not to 
mention the arguments of Sir Matthew Hale 
and other Engliſhmen, of the greateſt authori- 


ty, in oppoſition to them, Sir Thomas Craig, Feudor, 1. i, 


the moſt judicious of all the writers on feudal tit. 3. ſect. 2. 


law, and whoſe work does honor to Scotland, 
ſpeaks of the Regiam Majeſtatem, as ftolen 
ST OE”. from 
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BOOK II. from Glanville's work, and treats the opinion 
of his countrymen, who ſuppoſed it be an ori- 
ginal account of their laws, as a miſerable 

See Eflays blindneſs and deluſion. A late ingenious and 

_ ee learned author, who fills one of the ſeats of 

ing 70 B.itilh. juſtice in that part of the united kingdom with 

Artiquities. . an eminent reputation, has likewiſe brought the 

Efa;/l. moſt convincing and irrefragable arguments to 
ſhew that it could not have been publiſhed in 
Scotland in the reign of David the Firſt ; par- 
ticularly this ; that the author of it appears to 
be well acquainted with the civil law, the 
knowledge of which had hardly begun to pe- 
netrate into England before the death of * 
monarch, and muſt, in all probability, have 
been much longer in making its way into Scot- 
land, which in thoſe days received its learning 
of every kind from England. I will only add, 
that the high encomiums on the then reigning 
king, in the prefaces on both theſe] books, on 
account of victories gained by him, and ſuc- 
ceſſes in war, the fame of which had filled all 
lands, are very ill applicable to David the 
A | 

The treatiſe aſcribed to Glanville is the moſt 

ancient of our law-books now extant ; but, 

3 many ages before, collections had been made 
of the Anglo-Saxon laws, by ſome of the kings 

v. wilins Of that nation. Alfred the Great declares, in 

Leg. Elfredi, the preface to his laws, that he had collected 

. 34. and conſigned to writing many of thoſe cuſ- 
toms, which had been anciently obſerved in 
England, and which he approved; rejecting 


Or 
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of altering thoſe he diſapproved, with the ad- BO O K II. 
vice of his wiſe council, (that is, of the Saxon 
133 or witena-gemote.) He particu- 

rly mentions the law of Ina, his anceſtor, 
of Offa king of the Mercians, and of Ethelbert, 
the firſt Chriſtian king of the Anglo-Saxons ; 
out of which he had ſelected thoſe which he 
thought the beſt, and omitted the others. His ſon, V. Leges 
King Edward the elder, begins his laws with —_— 
a command to his judges or magiſtrates, that p: 8 ; 
they ſhould give juſt judgments, according to 8 3 g 
the laws, as contained in their Dombec. This ac. 
Spelman and Wilkins call, in their Latin tran- 
ſlation, liber judicialis; and probably it was 
the collection ſpoken of by King Alfred in the 
words above- cited: as no mention is made of 
it before the times of that prince. It retained 
its authority till after the reign of King Edgar, 
in one of whole laws there 1s a reference to it, mY 
concerning a penalty, or mulct. But that F. Witkns 
king, in another ſtatute, declares and ordains, — p. 77. 
that every man, whether poor or rich, ſhall Leges poli- 
enjoy the benefit of the common law : which all 
our ableſt lawyers, who have treated thereof, 
as well as the beſt of our antiquaries, unani- 
mouſly affirm, to have then conſiſted, for the 
moſt part, of unwritten cuſtoms. The ſame Ibidem, p. 80. 
prince, in another law, grants a liberty to the 
Danes, who were ſubje& to him in England, 
of chuſing for them: Ives what form of law 


they liked beſt, but commands the Engliſh to 
obſerve what he and his wiſe-men had added 
Fl P 2 | to 
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Annal. Part. 
polt. p. 347. 
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to the moſt ancient laws of this realm, from 
the preſent exigences of the nation. Hoveden 
lays, that, after the death of Edgar, the law 
of England lay aſleep for ſixty-ſeven years, 
but was awakened and confirmed, by Edward 
the Confeſſor, and therefore was called his lago, 


not as being firſt enacted, or made, by him, 
but becauſe it had been neglected and forgotten 
from the deceaſe of his grandfather, King Ed- 


gar, who was ſaid to have been the firſt ſoun- 


der of it, down to his times. Vet we find 
ſome parts of that law renewed and confirmed 
by thoſe of Canute the Dane; and it is ap- 
parent from the words of Edgar himſelf, that, 
although he enacted ſome new laws, he only 
confirmed the common law, of which the ori- 


gin (to uſe the expreſſion of Lord Chief. juſtice 


Hiſt. of the 
Common 
Law, c. 3. 


P · 55 


Hale) is as undiſcoverable as the head of the 
Nile. But there is good reaſon to believe that 
Edward the Confeſſor, not only revived and 
confirmed that law, (as Edgar had done before 
him) but made a new compilation, drawn out 
of all the laws, Mercian, Daniſh, and Weſt- 
Saxon, which had prevailed in all the different 
parts of the kingdom, uniting them into one 
by the advice of his wwitena-gemote, or parlia- 


ment. The collection publiſhed under the 


See Hickes 
Diſſert. p.95. 
et alios. 


name of this prince's laws by Lambard and 
Wilkins, and fa, in the title of them, to have 
been confirmed by William the Baſtard, 1s 
juſtly rejected, as ſpurious, by the moſt learned 
criticks. But thoſe which he did — 

| 3 
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and in which, it is probable, that there was a BOOK II. 

confirmation of all the unwritten cuſloms, not 

condemned or altered thereby, were received 

and reſtored to the nation by William the uns 90 | 

Conqueror, with certain alterations and addi- firſt book 

lions he had enacted (as one of his ſtatutes de- numb. Il. 

clares) for the benefit of the Engliſh. Some of 

' theſe laws ſo confirmed, and publiſhed by him 

in the French or Norman language, the rea- 

der will find a tranſcript of, as tranſlated into 

Latin by Whelock and Wilkins, in the Ap- 

pendix to the firſt book of this hiſtory, to- 

gether with all the other ſtatutes, made by 

this king, which we have reaſon to believe are 

genuine, and which are not penal, or relating 

to criminal matters; and all of that nature 

being reſerved to be publiſhed in the Appendix 

to the laſt volume, together with thoſe en- 

acted by King Henry the Second. Of the 

laws of Henry the Firſt I have given only his 

charter; the reſt publiſhed by Wilkins, though 

they have got into the Red Book of the Exche- 

quer, being certainly ſpurious. The charter 

ſays, I reflore to you the laws of King Edward 

with thoſe emendations, that my father made 

therein by the advice of his barons. Whatever 

therefore was not altered in that law by his fa- 

ther ſtands confirmed by this clauſe ; and that 

| law was the whole body of Saxon laws and 

cuſtoms, which had been eſtabliſhed under the 

government of Edward the Confeſſor. The 

charter of King Stephen expreſly confirms all 

good laws and good cuſtoms which the nation 
S 
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had enjoyed in the time of Edward the Confeſſor. 
Cuſtoms here ſeem to be mentioned in addition 
to laws, for the ſake of including the unwrit- 
ten with the written or fiatute laws, He 

the Second, by his charter, confirmed that of 
his grandfather : ſo that from the reign of 
King Edgar to the firſt of the Plantagenets, 
incluſively, the common law has received 
repeated ſanctions, and been delivered down 
as the great birthright and inheritance of 
the nation. But that ſeveral ſtatutes, or aQs 
of parliament, made both under the Saxon and 
Norman kings, before and during the times of 
which I write, either to explain or alter that 
law in many points, have been loſt, though 
the praftice grounded upon them continued, 
I have not the leaſt doubt. It alſo ap- 
pears that ſome feudal. cuſtoms and preroga- 


tives of the crown -arifing out of that policy, 


the uſe and exerciſe of which had been com- 


plained of, under the gentle adminiftration of 


Coke'sInſtit. 
vol. ii. c. 15. 
note. P · 29. 


Henry the Second, were afterwards limited, or 


taken away, by expreſs laws: and on the other 
hand, it is well obſerved by Lord Coke, that, 
'* to his never dying- honor, many atts made in 
« the reign of Henry the Third do refer to his 
« reign that maters ſhould be put in uſe, as 
4 they were of right accuſtomed in his time.” 
I cannot better conclude this ſubject, than 
with the encomium made upon him, in the 
preface of the treatiſe aſcribed to Glanville, 


with relation to his civil government, and 


more particularly to his conduct in the admi- 
DO” niſtration 
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niftration of juſtice, The words are theſe: BOOK 11. 
„How juſtly, how diſcreetly, and how mer- _ 
cifully, in time of peace, he, the author and 7 
lover of peace, has behaved himſelf towards 
his ſubjects, is very well known. When 
ſuch is the equity of his Highneſs's court, 
* that not one of the judges there has ſo 
“ hardened a front, or ſo raſh a preſumption, 
< as to decline from the path of juſtice, or give 
any opinion contrary to truth. For there 
«© the poor is not oppreſſed P the power of 
his adverſary, nor does the favor or credit of 
friends drive any perſon from the ſeat of 
judgment. All the proceedings are grounded 
upon the laws of the kingdom, or reaſon- 
© able cuſtoms eſtabliſhed by a long uſage : and 
„ (what is ſtill more laudable) our king does 
„not diſdain to be directed by the advice of 
„ his ſubjects as he knows to excel others in 
« gravity of manners, in knowledge of the 
„ law and cuſtoms of the realm, and whom 
he has found by experience to be the moſt 
prompt and expeditious, as far as reaſon 
and juſtice will permit, in determining 
e cauſes and ending ſuits, by a#ing ſometimes 
« with rigour and ſometimes with lenity, as 

 « they ſee to be moſt proper.” 

On theſe laſt words I would obſerve, that, 
as in thoſe days there was no diſtinct court of 
equity, the judges of the king's court had pro- 
bably a power of mitigating in {ome caſes the 
rigour of the law. But however this may 
have been, the teftimony given to the wiſdom 

— "oh * ot * and 
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BOOK IL. and goodneſs of Henry, in the firſt of royal 

— duties, the adminiſtration of juſtice, if not by 

| the grand-juſticiary himſelf, yet certainly by 

one who wrote according to his ſentiments, is 

of no little weight: and it will be ſhewn, 

from ſtill more unqueſtionable evidence, from 

the acts of that prince, and from the reverence 

paid by foreign powers to the fame of his juſ- 

tice, that the praiſe he received from his ſub- 

jects, in this and other contemporary writings, 

Was not adulation. | 

Of what orders of men the Engliſh par- 

lament was compoſed, in the times of which 

I write, is a queſtion much diſputed, and 

which can never, I believe, be ſo abſolutely 

decided, as to put an end to any difference of 

opinion about it; eſpecially if the controverſy 

ſhould be ſupported and ſharpened, (as it has 

formerly been) by the ſpirit of party; as by 

—_ -- what is no leſs unfriendly to the diſcovery of 

_ truth, attachment to a ſyſtem. But happily 

| the enquiry 1s rather matter of curiofity than 

| real importance; becauſe the right of the com- 

mons to a ſhare in the legiſlature and national 

.councils, even mot to the hypotheſis of 

thoſe who are moſt untavorable to them, has 

antiquity enough to give it all the eftabliſh- 
ment which can be derived from long cuſtom, 

and all the. reverence and authority, which 

time and experience can add, in the opinions 

of men, to the ſpeculative reaſon and fitneſs of 

wiſe inſtitutions. I therefore treat of this queſ- 

tion, rather as it is a neceſſary part of my _ 

ith 1 F;eect, 


4. 
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| je, than as worthy in itſelf of any very BOOK I. 
— 


anxious inveſtigation : nor do I pretend to do 
more than draw together ſome rays of light, 
| ſcattered in a few important records, and in 
ſome paſſages of the moſt authentick contem 
rary hiſtorians, ſubmitting the reſult of them 
to the judgement of the reader, with very great 
diffidence of my own. 

If we look to the beſt accounts of original 
cuſtoms of the ancient German nations, we 
ſhall find, that, in their communities, all the 
freeholders enjoyed an equal right with the 
nobles, to aſſiſt in deliberations on affairs of 
great moment. When they made their firſt 
ſettlements in any foreign country, and while 
their numbers were moderate, this right might 
be exerciſed, without any great inconvenience, 
by the wh ole body of the freeholders aflembling 
together on open plains. That it was exer- 


cifed in this manner by the Anglo-Saxon peo- Vid. Matt. | 


ple, after they came into Britain, we are a 


. > "aro 


{ured by an hiſtorian of no mean authority, e 
Matthew of Weſtminſter, who ſays, that 15 Johan. 


the meadow near Staines, in which the great 
charter was granted by King John, had the 
name of runemeed, which, in the Saxon lan- 
guage, ſignified the meadow of counſel, be- 
cauſe, from ancient times it had been uſual to 
conſult there, upon buſineſs which concerned the 
peace 25 the kingdom.” But this cuſtom had 


been diſuſed nds the government of the 


 Noxmans, and (lo far as I can diſcover) for 
ſome time before ; perhaps from the time that 
YEE. . N the 
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BOOK II. the Saxon heptarchy was united into one king- 
—— dom. Nor do I find a ſingle inſtance of its 
being ever revived, till that extraordinary 

meeting in the reign of King John; all the 
parliaments, or great councils, whereof we 

have any account before, having been held in 
churches, abbies, or royal caſtles, It ſhould 

ſeem therefore, that, if the right of the free- 

holders continued, the greater part of them 

muſt have exerciſed it, not perſonally, as 

they did: in ancient times, but by repreſenta- 

„tives. We are aſſured, by a record which 
a Dr. Brady has cited, that, ſo late as in the 


Petit, in his fifteenth year of King 47m not only the 
t 


duntbe Hit. greater barons, but all the inferior tenants in 
of Engl. chief of the crown, had a right to be ſum- 
p. 49- 8. moned to parliament by particular writs. We 
may therefore conclude, that, till that time, 
no repreſentatives had been ſent by any of theſe 
to ſerve for them in parliament ; but they 
were accuſtomed to attend the great councils of 
the nation in their own perſons. Nor were 
they yet become ſo numerous, as that they 


might not be contained in the body of a 


church, or the great hall of an abbey or a caftle. 


But theſe were far from being all the freeholders 
of the kingdom. Under that deſcription were 
comprehended all who held of the barons, 
either by knight- ſervice or free ſoccage, and 
all the poſſeſſors of alodial eſtates, with all the 
free inhabitants of cities and boroughs not 
holding of the crown. The number of theſe 
was too great to be contained in any 3 

| OW 
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how ſpacious ſoever. We are therefore to en- BOOK II. 
quire, whether, during the times of which 1 
treat in this hiſtory, all theſe men were either 
wholly excluded from parliament, or were 
preſent there by any kind of repreſentation. 
Some learned writers have ſuppoſed, that 
every {ſuperior lord, who held of the king im- 
mediately and in chief, being the head of his 
tenants in all the degrees of ſubinfeudation, 
whatever he agreed to in matters of govern- 
ment bound all his vaſſals. For which reaſon 
Sir H. Spelman gives it as his opinion, that 
in making laws of the kingdom the common peo- 
le were not conſulted with, but only the barons, 
and thoſe which held in capite, who were then 
called in concilium regni, And the common peo- | 
ple being, by way of tenure, under one or other | 
of them, did then by him that was their chief | 
lord (as by their tribute or procurator, and as 
now by the knights of the ſhire) conſent or differ 
in law-making, and are not therefore named 
in the title of any ancient laws.” But, though 
it may appear that this notion had indeed ſome 
foundation in the genius and contexture of the 
ſtrict feudal ſyſtem then eſtabliſhed in England, 
: it muſt be obſerved, that the poſſeſſors of alo- 
> dial eftates, in the number of which were all 
„ the parochial clergy, having no ſuperior lord 
d to act for them in parliament, could not be 
e thus repreſented, or virtually bound by the 
t acts of the king's barons, to whom they were 
e not attached by any feudal connexion, and of 
whom they held nothing. 1 would likewiſe 
| , _ remar k, 
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BOOK H. remark, that the knights, citizens, and bur- 
—— geſſes, who are now the repreſentatives of the 
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commons of England, are ele&ed by thoſe for 
whom they ſerve; all their power is derived 
to them from their electors; and, upon a diſ- 


ſolution of the +000 and the calling of 


a new one, thoſe electors are again at liberty 
to make a new choice: whereas the repreſen- 
tatives, which Sir H. Spelman has ſuppoſed in 
his hypotheſis, were neither elected, nor liable 


to be changed at any period of time, by thoſe 
they repreſented; their right to ſit in parlia- 


ment not ariſing from any truſt conferred by 


the people, but wholly from their tenures. 


Indeed it ſeems improper, and a foree on the 
words, to call them repreſentatives or procura- 
tors. But further, it is certain, that the feu- 


dal ſuperiority was the ſame under the govern- 


ment of Henry the Third as of William the 
Firſt, and continued ſo for ſome ages. If 
therefore the barons, and ſuperior lords of 
great fiefs, holden immediately of the crown, 
had, by virtue of the inftitutions of William 
the Firſt, bela ſuppoſed to repreſent their val- 
fals in parliament, and the notion was then, 
that every feudatory, holding by a meſne 
tenure, was bound by the parliamentary acts 
of his lord, how came that notion to be dil- 
carded in the forty ninth year of Henry the 
Third, or under the reign of his ſon, or at 
any time afterwards, while the feudal con- 
ſtitution remained in this kingdom? A 
baron, who held of the crown, was to 


ex ©TÞ ans. YE 1 a... 
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all intents and purpoſes the head of his BO OK Il. 
vaſſals, in the reigns of Edward the Firſt —— 


and Edward the Third, as much as in 
any of the preceding reigns. How happened 
it then, that the conſent of thoſe vaſſals to the 
making of laws, or any other a& of moment 
to the publick, was not ſtill included in the 
vote of their lord? why was it given, againſt 
the courſe of former proceedings, not by him, 
as their repreſentative, but by knights of the 
ſhires, or by citizens, or by burgeſſes, choſen 
by the vaſſals ? Some learned men have aſſert- 
ed, that this change was brought about by 
the power of the earl of Leiceſter, in the 
forty ninth year of Henry the Third. But 
we have a record which demonſtrates that date 
to be falſe. A writ of ſummons directed to 
the ſheriffs of Bedfordſhire and Buckingham- 
ſhire, and requiring two knights to be ſent for 
each of thoſe counties, is extant in the cloſe 
roll of the thirty eighth year of Henry the 


Third. And there is a clauſe in the great 


charter of the ninth of the ſame king, where- 


ual and temporal lords, other inferior freehol- 
ders, et omnes de regno, by which words I 
underſtand the whole commonalty of the realm, 
granted to the king the fifteenth part of all 
their moveable goods, in return for the liber- 
ties accorded to them in that charter. Nor 
can I diſcover, in the hiſtory of thoſe times, 
any reaſon ſufficient to render it probable, that 
ſo great an alteration ſhould then have been 


made 


See the Char- 


Blackeſton's 


by it is declared, that, together with the ſpiri- edition. 


| 
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. BOOK If. made in the conſtitution of England. But, if 
— — it had been made, it muſt naturally have pro- 


duced ſome diſputes, which would have been 
taken notice of by ſome of the many hiſtori- 
ans, who lived in that age, and who have left 
very large and particular accounts of leſs im- 
portant tranſactions. The Roman hiftory is full 
of the diſſentions and ſtruggles between the pa- 
tricians and plebeians. The ſame conteſts like- 
wiſe appear in ſeveral other mixed governmente, 
both ancient and modern; and every advantage, 
which the ariſtocratical or the popular powers 
obtained in thoſe conteſts, is diſtinctly marked 
by hiſtorians. But the Engliſh hiſtory is quite 
ſilent as to any diſputes between the nobility 
and the people, on this account, from the 
earlieſt times of the Saxon government, down 
to the reign of Charles the Firſt. Soon after 
the times of which I write, we find the king 
and the barons engaged in civil wars, on ac- 
count of diſputes between the royal prerogative 
and the liberties of the nation, in which the 
barons were {upported by the arms of the com- 
mons: but there is not the leaſt traces, in that 
part of our hiſtory of any diſſention between 
the barons and commons concerning this queſ- 
tion. From whence, | think, we may preſume, 
that the right of the commons muſt have been 
inconteſtably eſtabliſhed by cuſtom, and inter- 
woven into the original frame of our govern- 
ment. For, that the admiſſion of all the lower 
orders of freemen, or indeed of any large num- 
ber, to the great council of the kingdom, and to 

f a par- 
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a participation of the legiſlative power, which BOOK II 
they had no right to before, ſhould be ſo eafily 


brought about, as to paſs unobſerved by any 
writer who lived in that age, is hardly conceiv- 
able. Even if we ſuppoſe (as ſome have done) 
that the fitting in parliament, which is now 
thought ſo valuable a privilege, was then re- 
garded only as a trouble and burthen, the lay- 
ing that onerous obligation on orders of men, 
who had been before exempt from it, muſt 
naturally have met with reſiſtance, and op- 
poſition, on their part. But that it was ge- 
nerally ſeen in a very different light may be 
inferred from the act of the fourth of Edward 
the Third, which is thus worded, © It is ac- 
corded, that a parliament ſhall be holden 
every year once, and more often, if need be.“ 
The preſumption is ſtrong, that they to whom 
the king accorded this Ratute conſidered the 
ſervice in parliament as @ privilege, of which 
they earneſtly defired the frequent enjoyment : 
otherwiſe, they would not have petitioned the 
crown to call them to it ſo often, and bound 
the king, by an expreſs law, not to omit or 
negle& it. And it is highly probable that this 
law did only confirm ancient uſage. For 
nothing appears in the wording of it, or in 
the hiſtory of the times, to induce one to be- 
lieve, that it made any change in the Engliſh 
conſtitution. We know indeed that ſome 


boroughs, which, from their poverty, were 


unable to bear the expence of {ending members 
to parliament declined the uſe of that privi- 


lege: 
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BOOK. lege: but no argument can be drawn, from 


V. Rot. Clauſ. 


24 Edw 
in doo. 


theſe particular inſtances, to the general ſenſe 
of the commons, in counties, cities, or other 
more wealthy boroughs. As for the nobilty, 
whoſe power was never higher than in the 
reign of Henry the Third, it ſeems incredible, 
that if the whole legiſlative authority had, be- 
fore that time, been always placed in them and 
the king, they ſhould not have oppoſed the 
extenſion of it to ſo many perſons of lower 
rank in the ſtate. And with regard to the earl 
of Leiceſter, it was not his intereſt, while he 
was acting at the head of the nobles and peo- 
ple, in a very dangerous conteſt againſt the 
crown, to make any innovations offenſive or 
diſtaſteful to either of thoſe bodies. Nor is it 
probable that any new inſtitution, begun by 
that earl, ſhould have been confirmed and per- 
" petuated by Edward the Firſt, 

Among the cloſe rolls of the twenty fourth 
year of that king, there 1s a writ of ſummons 
to parliament, in which it is aflerted, not as an 


innovation introduced by the earl of Leiceſter, 


but @ maxim grounded on a moſt equitable law, 


 eftabliſhed by the foreſight and wiſdom of ſacred 


rinces, that what concerned all ſhould be done 
with the approbation of all; and that dangers 
to the whole community ſhould be obviated by 
remedies provided by the whole community. | 
Some very eminent writers have ſuppoſed, 
that none but the king's inferior -tenants in 
chief were at firſt — by the knights of 


ſhires : but there is no ſufficient evidence to 


ſupport 


. 
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ſupport that opinion. On the contrary, it ap- BO OK II. 


pears from ſome of the moſt ancient writs 


now remaining, that the knights were ſent to 
repreſent the whole community of the county: 
and how this expreſſion ſhould fignify the in- 


ferior tenants in chief excluſively of all the 


other freeholders, I do not well comprehend. 
There is not in any of thoſe writs, nor in 
the oldeſt we have for ſending up repreſenta- 
tives from cities or boroughs, the leaſt intima- 
tion, that ſuch elections were a novelty then 


introduced. But ſome writs are taken notice 


of by Mr. Tyrrel, a diligent ſearcher into re- See Titer: | 
cords on this ſubject, which ſet forth a claim Tar al | 
of certain tenants in ancient demeſne, before p. 60, 61. 
the fifteenth year of Edward the Second, that 

they ought not to be charged with wages to 

knights of the ſhire ; foraſmuch as they and their 

anceflors, tenants of the ſame manor, had, from 

time beyond memory, been always exempted, 

cuſtom, from the expences of knights, ſent by the 

community of their county to the parhaments of 

the king, and of his royal progenitors. If no 

wages had been ever paid to knights of the 

ſhire till the reign of Henry the Third, it 

would have been prepoſterous for theſe men 

to tell the grandſon of that king, that they 

had enjoyed a cuſtomary privilege of not pay-= _ | 
ng ſuch wages from time beyond memory, _ 
which is defined by our law-books, to be 4 
time antecedent to the beginning of the reign f | 
King Richard the Firſt; and mult be ſuppoſed; 


Vo“. III. Q when 
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when this exemption was claimed, to go much 
further back. | 

With regard to cities and boroughs, there 
are likewiſe extant two claims, made in the 
reigns of Edward the Second and Edward the 
Third, the proceedings upon which ſeem de- 
ciſive of the ſenſe of that age, concerning the 
antiquity of the cuſtom of citizens and bur- 


geſſes coming to parliament, and from towns 


that were held under ſubjects, not immediate- 


See the notes 
to this book, 
and Madox's 
Hiſt. of the 


Excheꝗ. e. 17. 


ly of the crown; I mean the claims of the towns 
of St, Albans and Barnſtable : to which I 
will add the teſtimony of the whole legiſlature 
within the ſame age. By a ſtatute of the fifth 
year of Richard the Second it is enacted, 
that all and ſingular perſons and commo- 
„ nalties, which from henceforth ſhall have the 


«* {ſummons of the parliament, ſhall come from 


See Keble's 
StatutesgRic. 
II. Stat. 2. 
et ann. dom. 
1382, c. 4. 


& henceforth to the parliaments in the manner 
as they are bound to do, and have been ac- 
&* cuſiomed, within the realm of England, of 
&« old times. And if any perſon of the ſame 
6 realm which from henceforth ſhall have the 


* ſaid ſummons, (be he archbiſhop, biſhop, ab- 


6 bot, prior, duke, earl, baron, baneret, knght 
4 of the ſhire,citizen of city, burgeſs of borough,or 
« other ſingular perſon or commonalty) do 


« abſent himſelf, and come not at the ſaid 


<« ſummons (except he may reaſonably and 


e honeſtly excuſe him to our lord the king) he 
“ ſhall be amerced and otherwiſe puniſhed, ac- 


- <. cording as of old times hath been uſed to be 


done within the ſaid realm in the ſaid c ch 1 
0 
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No diſtinction is made in this ſtatute between B OO K II. 
the antiquity of ſummons to parliament ſent ... 
to the greater nobility, and · thoſe to citizens, 
burgefles, and knights of the ſhires. All are 
ſpoken of as having been accuſtomed of old times 
to come thither, and the ancient penalties for 
non-attendance are referred to as the rule for 
uniſhing thoſe who ſhould abſent themſel ves 
For the future. It ſeems very difficult, if not 
impoſſible, to reconcile theſe expreſſions to the 
opinion of thoſe, who date the admiſſion of 
the commons into the parliaments of this 
realm, ſo near to the times when this ſtatute 
was enacted, as the reign of Edward the Firſt, 
or of Henry the Third. But beſides theſe 
authorities, drawn from ſtatutes and records, 
very evident indications of the-preſence of the 
| ople in the national councils, and of their 
. ons conſtituent parts thereof, though, in- 
. deed, in a confuſed, diſorderly manner, are to 
f be found in ſome ancient hiſtories, and con- 
temporary accounts of tranſactions in parlia- 
ment, during the times which I write of; viz, 
from the death of Edward the Confeſſor to that 
of Henry the Second. 
Nevertheleſs it is certain, that in thoſe 
times, and long afterwards, ordinary buſineſs, 
and even ſome arduous affairs of the kingdom, 
were frequently treated of, and determined, by 
the nobles alone, who met according to ancient 
cuſtom, three times in a year, namely, on the 
2 feſtivals of Chriſtmas, Eaſter, and Whit- 
untide. It would have been too incon- 
2 2 venient 
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venient to ſummon ſo often, and from the 
moſt diſtant parts of England, all the citizens, 
burgeſſes and knights of the ſhires ; nor could 
their conſtituents | i ſupported the expence 


of their wages and travelling charges, But 
the aſſembly of the nobles was convened with 
more eaſe, and appears to have acted, not only 


as a council of ſtate, and ſupreme court of ju- 


dicature, but as being authoriſed, by permiſ- 


ſion and common conſent, to exerciſe ſome 
degree of parliamentary power, the limits of 


a ChonSaxon, 
Malmſb. et 
Huntindon. 
Will. I. 


V. Ord. 
Vital. 1, iv. 
ſub. ann. 


1069. 


L. iii. f. 63. 


mentioned prince made very ſplendid feaſts, for 


which were not accurately defined. The king 
was always preſent in it, and ſometimes wore 
his crown, as he does now in full parliament ; 
all the nobility likewiſe being dreft m their 
robes. We are told by ſome ancient writers, 
that William the Furſt kept his eourt, and held 


theſe aſſemblies, at Chriſtmas in Gloceſter, at 


Eaſter in Wincheſter, and at Whitſuntide in 
Weſtminſter : but it alſo appears, that he con- 
vened them occaſionally in ſome of his other 
cities. For intending to celebrate his Chriſt- 
mas at York, in the year one thoufand and 
ſixty nine, he ordered his crown and other re- 
gaha to be carried thither from Wincheſter. 
This change of place was for the eaſier diſpatch 
of buſineſs in the ſeveral counties, and that all 
parts of the kingdom might be favored, in 
their turns, with the benefit of theſe meetings, 
wherein our monarchs diſplayed their utmoſt 
ſtate and magnificence. William of Malm- 
ſbury ſays, that, on fuch occaſions, the above- 


the 
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the entertainment of thoſe who came to attend BO O II. 
his council; and ſummoned thither all his ſpiW . 


ritual and temporal nobles, that the embaſ- 
{adors of foreign nations might adnure the 
pomp of ſo numerous an aſſembly, as well as 
the ſumptuouſneſs of the banquets providedfor 
them. The ſame magnificence in e was 
continued by his ſueceſſor, but dropt by Henry 
the Firſt. Stephen revived it, with great 
luſtre, at the beginning of his reign, and would 
doubtleſs, have perſevered in it till the end of 
his life, if the troubles of his kingdom, and 
the wretched poverty, which they ſoon brought 
upon him, had not prevented him from in- 
dulging the liberality of his nature. It has been 


mentioned in the former part of this book, that 


Henry the Second wore his crown, in meet- 
ings of this nature, at Lincoln and Worceſter; 

in the laſt of which cities he made a ſolemn 
vow, that he would wear it no more. But 
the omiſſion of this ceremony did not alter the 
cuſtom of ſummoning the nobility, at the uſual 
leaſons of the year, when the king was in Eng- 
land. It frequently happened, that the oc- 
caſions for calling the commons to parlia- 
ment fell in with thoſe feſtivals; and in that 
caſe, I preſume, the ſummons being ſent to 
the counties, cities, and boroughs, converted 
ſuch councils into full and corhpleat parlia- 
ments. Of this we have an inſtance in the firſt 
year of King Stephen, which is particularly 
conſidered in one of the notes to this book, 


among other proofs, drawn from hiſtgry, of 


Q 3 : the 


, 


230 


HISTORY OF THE LIFE 
the preſence of thecommons in the parliaments 
of this kingdom, during the period from the 
death of Edward the Confeſſor to that of 


Henry the Second. There is alſo reaſon to 


believe, that the abovementioned council, held 
at Worceſter, was a full parliament. But 
neither the number of repreſentatives, nor the 
modes of repreſentation, were ſo abſolutely 
fixed, as not to be liable to occaſional varia- 
tions at the will of the crown. Perhaps the 
principal magiſtrates of cities and boroughs 
may, at ſome times, have been deputed, by 


virtue of their offices, to repreſent thoſe com- 


munities. And it ſeems, that in conformity 
to the ancient German cuſtom, ſo far as could 
be practiſed when the aſſemblies of the nation 
were no longer convened in open plains, none 
of the inferior orders of freemen, reſiding in or 
near the place where the parliament met, were 
excluded from attending it in their own per- 


ſons; the number of them being only limited 


by the capacity of the building in which they 
aflembled. Much confuſion muſt have ariſen 
from a liberty of this nature, and it certainly 
was a great improvement of the Engliſh conſti- 
tution, when the lords were ſeperated from the 
commons, and none of the latter admitted in- 
to the national councils, but by a regular and 
fixed method of repreſentation. Among the 
freeholders of whole preſence in parliamentary 
meetings a diſtin notice is taken by the hi- 
ſtorians of the times treated of in this work, 


' We find many of the inferior, ſecular clergy, 
| a an 
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an order of men who were, certainly, of too BO O K II. 
eſtimation and account in the ſtate, noꝛ t: 

to have had a ſhare in the legiſlature, either 

perſonally, or by repreſentatives. There are 

not, indeed, any writs of fammons now re- 

maining, which require proctors to be ſent for 

them to the parliaments of this kingdom be- 

fore the twenty third yearof Edward the Firſt : V. Annal. 

but from the annals of Burton it appears, that Burton. , 

the whole body of the clergy were ſo repre- kun. 3255. 

ſented in the thirty ninth of Henry the See alſo one 

Third. Nor is it remarked as a novelty by 3 

any of the hiſtorians who wrote in that age, 

though, being all eccleſiaſticks, they probably 

would have thought it more worthy of obſer- 

vation, than any event wherein the laity alone 

were concerned. It may be therefore preſumed, 

that, not only the attendance of the inferior 

clergy in parliament, which is evidently proved 

by many paſſages in more ancient hiſtorians, 

but this kind of repreſentation of them had 

been cuſtomary long before. In later times, 

from a deſire of independance on the ſtate, to 

which they were incited more and more by 

the pope, they gradually withdrew themſelves 

from any attendance in parliament, either 

perſonally, or by repreſentation ; ſo that, af- 

ter the reign of Henry the Sixth, they are 

hardly ever mentioned as preſent there; al- v.Rot.Parl 

though, in the twenty firſt year of Richard the 21. R. II. 

Second, the commons had ſhewn, in a peti- 

tion to the king, how that before thoſe times 


4 many 
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BOOK Ml. many judgements and ordinances, made in the 
times of the progenitors of our lord the king in 
parliament, had been repealed and diſannulled, 
becauſe the ſtate of the clergy were not preſent 
in parliament at the making of the ſaid judge- 
ments and ordinances. Upon the reformation 
of religion, in the reign of Edward the Sixth, 
— 1 an attempt was made in convocation to have 
vocations, p. the lower houſe united to the houſe of com- 
429, 430. mons, according to ancient cuſtom, ficut ab an- 
tiquo ſieri conſuevit. It was alſo propoſed to 
Queen Elizabeth, but rejected. The clergy con- 


tinued to tax themſelves in a ſeparate body, till 


| See Append, the reſtoration of Charles the Second; ſoon af- 
His of the ter which they were taxed in the ſame manner 
Reformation and conjointly with the reſt of the commons; 
numb. 18. and have ever fince been repreſented in parlia- 
ment by the ſame perſons ; which has more em- 
bodied them with the laity, and prevents the ſet- 
ting up of a church intereſt diſtinct from that 

of the people. It is remarkable, that this very 
important alteration in the ſtate of this king- 
dom was made without any law, by agree- 
ment with the clergy. And thus ſeveral 
others may have happened before, in the 
methods by which thoſe, to whom our an- 


cient conſtitution had given a ſhare in the le- 


giſlative power, exerciſed that great privilege, 
during the courſe of ſo many centuries, as have 
paſſed ſince the Saxons, or even ſince the Nor- 
mans firſt came into this iſland. Some orders 


of men, who had before attended perſonally in 


| our 
5 


— e 
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our great councils, or parliaments, may, from BOOK 1T. 
the encreaſe of their numbers, or from other ———— 
motives of convenience, have come by repre- 
ſentatives; and the mode of repreſentation may 
have occaſionally varied: but all this, I pre- 
ſume, was done, and the whole ſyſtem of thoſe 
aſſemblies was finally ſettled, without any 
change in the principles of the ancient conſtitu- 
tion, and on the foundation of undiſputed, ori- 
ginal rights. The preſence of the people in the 
Saxon councils, and their having had a ſhare in 
the higheſt acts of legiſlature and government, 
even till the entrance of the Normans, ſeems 
to be proved very ſtrongly, from the preambles 

of laws and other proceedings of thoſe councils, 
and from the words of the beſt hiſtorians who 
lived near to thoſe times. On this long uſage, 
I cencerve, their right was eſtabliſhed : and it 
appears to have been continued under William 
the Conqueror, with other cuſtoms and rights 
confirmed by him to the nation; and under 
his ſucceſſors, by like ſanctions of ancient li- 
berties granted in repeated royal charters. Ac- 
cordingly we find, that ſo long ago as the ſe- 
cond year of King Henry the Fifth, the houſe 
of commons aſſert, in their petition to the 
king, that it ever hath been tlieir liberty and 
freedom, that there ſhould no flatute or law be 
made without their aſſent; and that they are, 
and ever have been, a member of the parlia- 
ment : which claim was not- diſallowed, either 


by the lords or the king, = 


Upon 


234 
BOOK II. 


Li 


ments, during the times which I write 
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Upon the whole, it ſeems that — 1k 


con 


_ tained in them the firſt elements of thoſe we 


have now: but were only a rough draught, in 


which regularity and decorum were abſolutely 


wanting. Nor was that ballance of power, 
which makes the perfection of our preſent con- 
ſtitution, yet fixed in thoſe aſſemblies. For, 
the property of the commons was {o unequal 
to that of the nobles, and the feudal obliga- 


, tions of the inferior landholders, to the lords 
they held under, created ſuch a dependance of 


the former on the latter, that although, in the 
idea and ſcheme of the government, a popular 
power was mixed with the regal and ariftocra- 
tical, yet, in reality, the ſcale of the people 
was not weighty enough, to make a proper 
counterpoiſe to either of the other. The 


changes made in the peerage, the relaxation of 
_ feudal laws, and the diffuſion of wealth among 


the lower orders of freemen, produced after- 
wards a great difference in the ſtate of the le- 
giſlature: but the hiſtory of theſe events be- 
longs not to my ſubjeR. Fri 


All feudal governments were monarchial, 


and could no more ſubſiſt without a king, 
then any army without a general, the royal 
power being conſidered as the ſource of all dig- 
nity and command in that ſyſtem. But neither 
could monarchy in ſuch a government be ſuſ- 
tamed without a nobility, nor that nobility 
without inferior orders of freeholders ; the = 
| 9 
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dal notions requiring all theſe ranks in commu-BOO E Il. 
nity, and connecting them together by reci- 
procal duties. The degrees of power appro- 
riated to each of theſe orders were different 
m different countries, and even in the ſame 
countries at different periods. During the age 
that I write of, the regal power in this king- 
dom, though limited by a mixture of Arifto- 
cracy, and Democracy, was very great. The 
execution of all laws was entruſted to the king, 
and none could be made, repealed, or — 
without his aſſent. It was by him that the 
whole ſtate exerted its energy, either in peace 
or in war. He treated with foreign powers; 
he made alliances and confederacies, offenſive 
or defenſive; by him peace was concluded, by 
him war was declared. He was the general of 
the armies formed by knight-ſervice, or by 
commutations for that ſervice ; nor could any 
other ſpecies of military force exiſt in the 
realm, without being ſubject to his orders, as 
commander in chief. Appeals were carried to 
him from all the inferior courts of juſtice; 
and in his own court he exerciſed a ſoverei 
judicature, without appeal. He had many 
offices to beſtow, which created him a great 
number of dependants and friends ; but his 
chief power aroſe from the multitude of fiefs, 
which, by eſcheat, or by forfeiture, were con- 
tinually falling into his hands. The influence, J 
our preſent government may be ſuppoſed to 2 
' derive from the emoluments it confers, is by | 
no means equal to that, which the crown muft 


have 


=, = 
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gour, from a prudent conduct in the diſpoſal of 
theſe vacant fiefs. A place, or penſion, held du- 
ring the pleaſure of the king, or even for life, is 
a much leſs valuable gift, than lands , inheri- 
tance, ſome of which had great dignities and 
privileges annexed to them, beſides their rents 
and profits. A court, which had ſuch im- 
—_ and laſting benefits to confer on thoſe it 
favored, muſt have bad many ſuitors, among all 
ranks of men, perpetually ſollicitous to gain 
its good will, and, by conſequence, ready to 
obey its orders. Nor, when baronies, or 
other fiefs, had been granted by the king. did 
the dependance upon his favor, with regard to 
thoſe poſſeſſions, entirely ceaſe. For the 

right 7 over the heirs, in caſe of mi- 
norites, made all the great families afraid of 


offending the, ſovereign, who might happen 


ſoon to have the cuſtody and education of their 
children committed to him by law, as well as 
the care of their eſtates, during the time of 
ſuch cuſtody. And certainly there could not 
be a more irreſiſtible bribe to avarice, ambition, 
or love, than the hand of a rich, a noble, or 


. 2 beautiful heireſs, which the king, as feudal 
lord, was often able to grant. This power 


See Baronia, 


Li. P. 32. of the ſervice by which lands were held; of 


— 


alone, as it affected the intereſts and paſſions of 


men in the- higheſt degree, was greater than 

any the crown poſſeſſes now, and very dange- 

rous to the public. 9 | 
Another feudal prerogative was the altering 


which 
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which Mr. Madox gives an inftance under BOOK II. 
King John, who ordered an eftate, which un- 
der his brother, King Richard, had been held 
by knight-ſervice, to be held by the ſervice of 
the falconrie, a ſpecies of ſerjeanty. 

The wealth of the crown in the times of 
which | write, was a great ſupport of its power. 
The ancient demeſne, orlandeſtate of thecrown, See Brady 
as recorded in Domeſday-book by William ow _ V 
the Firſt, conſiſted of fourteen hundred and Davenant on 
twenty-two manors in different counties, be- Refumptions 
ſides ſome ſcattered lands and farms, not com- F. . 
prehended therein, and quit rents paid out of 
leveral other manors. Much of this ancient 
patrimony of the kings of England was ali- 
enated in the reign of King Stephen ; but 
the reſumption made by Henry the Second 
= which an account has been given in the 
former part of this book) recovered all thoſe 
alienations, except only the lands which had 
been granted to the church, and which, pro- 
bably, did not exceed what muſt be added to 
the number in Domeſday-book, viz. the 
eſtates of the crown in the four northern coun- 
ties, and in ſome parts of Wales, which were 
ſubdued after the death of the Conqueror, 
who cauſed that ſurvey” to be made. It is 
therefore evident, that a vaſt ſhare of the lands 
of-England was poſſeſſed by Henry the Second, 
which was a conſtant ſupport to the royal 
dignity, independent of all taxes or impoſitions 
on his ſubjects, and which was conſidered as a 
ſacred and inalienable patrimony, tranſmitted 
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BOOK U. to him from his anceſters, the ancient kings of 
England; for it appears by Domeſday-book, 


that all the demeſne lands, aſſigned therein to 
the crown, belonged to it in the reign of Ed- 
ward the Confeflor. But it will be neceſſary, 
in treating of the royal revenue, to give a par- 
ticular account of that famous record, which is 
called by Sir H. Spelman, if not the moſt an- 
cient, yet without controverſy the moſt venerable 
monument of Great Britain. It conſiſts of two 


volumes, which, together, contain a deſcrip- 


tion of all the lands in England, except the 
four northern counties, made by order of Wil- 
ham the Firſt, with the advice of his parlia- 
ment, in the year one thouſand and eighty- ſix. 
But it ſeems not to have been finiſhed till the 
following year, which was the laſt of that king, 
For the execution of this great ſurvey, ſome of 


v L. Elienſis his barons were ſent commiſſioners into every 


MSS. Cotton, 
Lib. Tiberius 


A. vi. 


Edward, what when granted by William, what 


ſhire, and juries ſummoned in each hundred, 
out of all orders of freemen, from barons down 
to the loweſt farmers, who were {worn to in- 
form the commiſſioners what was the name of 
each manor, who had held it in the time of 
Edward the Confeflor, and who held it then; 


| how many hides, how much wood, how much 
paſture, how much meadow land it contained; 


ow many ploughs were in the demeſne part 
of it, and how many in the tenanted part ; 
how many mills, how many fiſh-ponds, or 
fiſheries, belonged to it ; what had been added 
to it or taken away from it; what was the va- 
lue of the whole together in the time of King 


"It -- 
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at the time of this ſurvey ;' and whether it BOOK U. 
might be improved, or advanced in its value. 
They were likewiſe to mention all the tenants 
of every degree, and how much each of them 
had held, or did hold at that time; and what 
was the number of the ſlaves. Nay, they were 
| even to return a particular account of the live 
| ſtock on each manor. Theſe inquiſitions, or 
verdicts, were firſt methodiſed in the county, 
and afterwards ſent up into the king's Exche- 
quer. The leſſer Domeſday-book contains the 
originals ſo returned from the three counties of 
Eflex, Norfolk, and Suffolk. In theſe the live 
ſtock is noted. The greater book was com- 
piled, by the officers of the Exchequer, from 
the other returns, with more brevity, and a to- 
tal omiſſion of this article, which (as appears 
by the expreſſions of contemporary hiſtorians) 
gave much offence to the people; probably, 
becauſe they apprehended, that the deſign of 
the king, in requiring ſuch an account, was to 
make it a e e for ſome new impoſition. 
And this apprehenſion appears to have ex- 
tended itſelf to the whole —.— at that time. 
But, whatever jealouſy it may have raiſed, it 
certainly was a work of great benefit to the 
publick ; the knowledge it gave to the govern- 
ment of the ſtate of the kingdom being a moſt 
neceflary groundwork for many improvements, 
with relation to agriculture, trade, and the en- : 
creaſe of the people, in different parts of the 
country ; as well as a rule to proceed by, in 
the levying of taxes. It was alſo of no {mall 
| : | utility 
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utility for the aſcertaining of property, and for 
the ſpeedy decifion or 1 of law-ſuits. 


In this light it is confidered by the author of 
the dialogue de Scaccario, who ſpeaks of it as 


the completion of good policy and royal care 


for the advantage of his realm in William the 
Conqueror; and fays, it was done to the in- 
tent, that every man ſhould be ſatisfied with his 
own right, and not uſurp with impunity what 
belonged to another. He likewiſe adds, that 


it was called Domeſday- book by the pri rm 


becauſe a ſentence, arifing from the evidence 
there contained, could no more be appealed 
from, or eluded, than the final doom at the day 


of judgement. From this authority given to 


V. Hiſt. In- 


it, one ſhould ſuppoſe that the verdicts, on 
which the regiſter had been grounded, were 
found, in general, to be faithful ; notwith- 
ftanding the confeffion made by Ingulphus, ab- 
bot of Croyland, that with reſpect to his abbey, 
the return was partial and falſe. For it does 
not a that the deſign imputed to Ralph 
Flam E as- miniſter Wa William Rufus, af 
making another and more rigorous inquiſition, 
was ever put in execution, or that any amend- 
ments were made in either of the books. I 
muſt obſerve, that many lands are declared in 


thoſe records to be of much greater value when 


this ſurvey was made, than in the time of Ed- 
ward the Confeflor, and capable of being ftill 
very conſiderably improved by more cultiva- 
tion. But from other evidence it appears, that 


the four northern counties, were then, for the 


moſt 
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moſt part, in a waſte and deſolate condition; B; OO K II. 
which, I pteſume, was one reaſon of their not ———” 


being ſurveyed together with the others. It is 
ſurpriſing that this defect was not afterwards 
ſupplied by a fimilar inquiſition. The above- 
ment ioned author of the dialogue de Scaccario 
tells us, that, from the Norman conqueſt till 


the reign of Henry the Firſt, the rents due to L. i. c. 7. 


the king were accuſtomed to be paid in provi- 
ſions and neceſſaries for his houſhold-; but 
that prince, about the middle or towards the 
end' of his reign, being moved with the com- 
plaints which were frequently brought to him, 
from thoſe who tilled his demeſne lands, of the 
great oppreſſions they ſuffered, by being obliged 
to bring victuals and other proviſions, for the 
ne of his houſhold, to different parts of the 
kingdom, from their own dwellings, did, with 
the advice of his parliament, ſend commiſſioners 
over England, to take an eſtimate of the value 
of what they thus paid in kind ; and theſe, re- 


ducing 1t into money, appointed the ſheriff of 


each county to put together all the ſums ariſing 
from the ſaid lands contained therein, and ac- 
count with the Exchequer for the whole col- 
lection. Yet it is certain, notwithſtanding the 


authority of this treatiſe, which is kept among 


our records, that before the reign of Henry 
the Firſt, the rents of the crown from thoſe 
who occupied its lands in ancient demeſne, 
were often paid in money. But the convert- 
ing all ſuch rents, in the manner above- 
deſcribed, into pecuniary payments, is a me- 
Vol. III. . morable, 
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morable, a& of that reign. If a moderate 
compoſition was taken (as there is reaſon to 


believe) this alteration was a great relief to 
the tenants. But though the revenue of the 


crown was leflened thereby in real value, 
the money brought into the treaſury, which 
might be applied to any fervices, of war or 


other exigencies, was in many reſpects more 


commodious and more deſirable for the king 
And the frequent occaſion Henry had for fup- 


| ancient mheritance, it 


plies of this kind, by reaſon of the quarrels 

was engaged in for the defence of his territories 
or allies on the continent, muſt naturally have 
inclined him to prefer this mode of pay ment 
_ greater profit from the . before in 

e 

From the account before given of the num- 
ber of manors belonging to the crown, as its 
appears that the king, 
in the times of which I write, was beyond 


compariſon the greateſt landholder in Eng war 


See Madox's 
Hiſt, of the 
_ Exchequer, 


but, befides his demeſnes, he had Gil 
in his poſſeſſion, by eſcheats, ſeizures, or for- 
feitures, the lands of many of his vaſſals. 
How: conſiderable a revenue 2 from hence 
to the crown may be judged from theſe 


e. 10. p. 2; inſtances. In the ſeventeenth year of. King 


204, 205. 


Henry the Second there were in kis hands ſeven 


-baronies, of which four belonged to earldoms; 
and in the thirty firſt of the ſame king eight 


| baronies, belonging likewiſe to earldoms, the 


r land, wk: nber other-baromics, or knights- 


lands annexed to the office of conſtable of Eng- 


tees 


of > 
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fees of great value. Many lefler offices andBOOK 11, 
fiefs of different kinds often ell to the crown 


by devolution or forfeiture, all which pro- 
duced together a very ample income. The 
| Sn 3 were let at _ or ha ro 
to the cuſtody of perſons b 

to whom they n profits. I 
Madox ſays, (though with ſome doubt) that, 
about the latter end of King Henry the Second's 
reign, the officers of the | ee began to 
form an eſcheatry. It appears that in this 
reign, the vacant biſhopricks and other prela- 
cies, which were of royal foundation, eſ- 


cheated to the crown; and till a new election P. 111. ad 
was made of a biſhop or abbot, the king en- an. 1100, 


joyed the revenues and profits of thoſe ſces, as 
he did of other eſcheats. Peter of Blois, in 
his continuation of Ingulphus, affirms, that 
William Rufus, ſeduced by the counſels of 
Ralph Flambard, his principal miniſter, was 
the Srft king of England who began the evil 
practice of retaining to his own benefit theſe 
ſacred revenues, which his father, and all his 
_— Saxon predeceſſors, had religiouſly and 
ſtrictly refunded to the next ſucceeding pre- 
lates. This teſtimony is confirmed by Grderi- 


cus Vitalis, who ſays that, before the entrance P. 678, 6 


of the Normans, the cuſtom of England was, ad 


that the biſhop of the dioceſe took care of the TY 


revenues of ' vacant abbies therein, and the 

archbiſhop, in like manner, of vacant biſhop- 

necks in his province. Both thele writers ex- 

claim againſt the alteration made by William 

Rufus, as a facrilegious invaſion of the 1 | 
| | 0 


R 2 
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„ 


See Gian» having no heirs who could claim by deſcent 

nene Hiſt. from them, their fiefs at their deceaſe, reverted 

. to the crown, as all other baronies did upon 

: failure of heirs, and for the ſame feudal reaſons. 

Nor was the king leſs entitled, as immediate 

lord of ſuch fiefs, to the revenues and profits 

of theſe lands, than of the others ſo eſcheated. 

But the keeping biſhopricks and abbies void, 

beyond a reaſonable time, for the ſake of re- 

. Petrum taining ſuch profits, was undoubtedly blamable. 

3 Peter of Blois ſays, that William Rufus, un- 

ann. 1100. der the colour of ſeeking a fit paſtor with long 

deliberation, kept all dignities in the church a 

great while vacant, and ſold them at laſt to 

the beſt bidder, except in the ſingle promotion 

of Anſelm to Canterbury, which he made in 

- a fit of fickneſs. He alſo tells us, that this 

monarch had in his hands at his death the arch- 

biſhoprick of Canterbury, four biſhopricks, and 

eleven abbies, which he had let out to farmers. 

Henry the Firſt in bis charter promiſed that 

e wwould neither ſell nor let out to ſarm the hol 

c urch o God; nor, upon the death of leber 
biſhop, biſhop, or abbot, would he receive a 

ling from the domain of the church, or from the 

tenants thereof, till the ſucceſſor ſhould enter up- 

on it. Vet there is great reaſon to believe, that 

before the end of his reign the feudal notions 

/prevailed to the abolition of this law, except 

with regard to the ſimony, by ſome ſtatute 

—_— Fab | now 
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pears by the great roll, which Bo 0 K II. 


now loſt. It ap 
is called the fifth of King Stephen, but which ——— 
evidently belongs to the a years of his pre- V.Diſſertat. 
deceſſor, (as Mr. Madox has proved) that the 1 ; 
revenues of theſe dignities were let out to farm, 2 
during the time of a vacancy, by Henry the 
Firſt, as they had been by William Rufus. 
. indeed, by his ſecond charter, pro- 
miſed to put all vacant ſees; with the poſſeſ- 
ſions velonging 30 them, into the hands of the 
clergy, or perſons belonging to the church, 
till the vacancy was ſupplied ; but he paid no 
regard to this promiſe ; and though Henry the 
Second confirmed his grandfather's charter, he 
did not act in this inſtance conformably to it, 
but aſſerted his right both to the cuſtody and 
profits of the ſees, which were held of his crown, 
by one of the conſtitutions of Clarendon: I 
ſay aſſerted his right, becauſe thoſe ſtatutes 
were only made in affirmance of the law and 
cuſtoms of the kingdom, as they had been eſta- 
bliſhed in the time of his grandfather, King 
Henry the Firſt. Nor do we find by any let- 
ters, or other evidence of thoſe days, that the 
repugnancy of this claim to the charter of that 
prince was ever objected by Becket, or any of 
his adherents, who would hardly have failed 
to remark it, and avail themſelves of it, againſt 
the proceedings at Clarendon, if they had not 
known that a ſufficient and undeniable anſwer 
could be made to the charge. It mult be like- - 
wiſe obſer ved, that the crown was left in poſ- 
ſeſſion of theſe eſcheats, by the great charter 
of King John, and by thoſe of his ſon, It 
R 3 may 
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BOOK Ii. maythereforewell be preſumed, that this part of 
—— the charter of king Henry the Firſt had been 
Aal ubrogated by ſome ſtatute enacted in his reign, 
4 - which Henry the Second, notwithſtanding the 
general confirmation he had given to that char- 
ter, renewed and enforced; with the conſent of 

his parhament, by the conſtitutions of Claren- 

don, which will be particularly treated of in 

| the following book. Of what value the eſ- 
| cheats of fpiritual baronies were to the crown, 
in thoſe days may be judged from the number 


wich it appears by the rolls were in the hands 
0 onky of this king, in the fixteenth, nineteenth, and 
Exchequer, thirty firſt years of his reign: namely, in the 
c, 10. p. 209 ſixteenth one archbiſhoprick, five biſhoprieks, 
T0212 and three abbies; in the nineteenth one arch-- 
lnſhoprick, five biſhopricks, and fix abbies ; 
and in the thirty firſt, one archbiſhoprick, fix 
biſhopricks, and ſeven abbies; It appears that 
the biſhoprick of Lincoln was kept vacant for 
_ eighteen years together: the reaſon of which 
I ſhall have occaſion to mention hereafter, 
But I would obſerve here, that as it was ſcan- 
dalous, and detrimental to religion, to let the 
ſpiritual baronies remain long unſupplied, ſo 
it was likewiſe againſt the policy of the ſtate, 
not to enfeoff other barons in the temporal ba- 
ronies, eſcheated or forfeited to the crown. 
For, though the tenants of ſuch baronies con- 
tinued to pay the ſame ſervice to the king as 
they had done to the baron, yet the baronial 
ſervice itſelf was loſt, till a new feoflment was 
made; and in the performance of that * 
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the whole ſtate had an intereſt, as well as the BOOK H. 
king. The ſame may be ſaid, in an inferio —— 
degree, of forfeited or eſcheated knights- fees. 
And therefore when writers ſay, that the lands 
of the crown were inalienable, it muſt be un- 
derſtood only of thoſe in ancient demeſne, not 0 
of theſe — Gor or caſual poſſeſſions. Mr. — 
Madox takes notice, that when prelacies were e. 10. p. 207. 
vacant, and in the hands of the king, he 
uſed to have, as immediate lord, the reliefs, 
wardſhips, &c. of the military tenants holding 
of ſuch prelacies, together with other profits Ibidem, 
ariſing from the eſtates. And he was likewiſe p. 20. 
entitled, during vacancies, to the cuſtody of 
py acies founded by private lords, in he 
ad the heirs of theſe lords in wardſhip. The 
famous ſtatute of proviſors, made in the twen- 
ty fifth year of King Edward the Third, de- 
clares, that not only the king, but earls, » 
barons, and other nobles, comme ſeigneurs et 
advowes, as lords and patron ht to have 
the cuſtody of the prelacies 8 by them- 
ſelves or their nd. oy as well as the preſen- 
tation and collation. The crown had there- 
fore, in the times of Henry the Second, a double 
title to ſuch cuſtody, namely the feudal right 
arifing from the vacant ſee being regarded as 
the eſcheat of a barony, and the right of 
patronage which aroſe from the epiſcopal ſees, 
and many of the principal abbies, An been 
originally parts of the demeine of the crown, 
and of royal foundation, This laſt was by many 
ages anterior to the other; nor was it ever 
R4 queſtioned 
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queſtioned in this country, till the ſce of Rome 
had encroached on all the rights of our 


monarchy in eccleſiaſtical matters. I may add, 
that from the intereſt, the whole community 


| had in maintaining the prelacy of. the king- 


dom, it ſeems to have-been an inherent prero- 
gative of the king, to take care of the tempora- 
lities of epiſcopal ſees, upon the deceaſe of the 
biſhops, till proper ſucceſſors were appointed. 
But the enjoyment of the profits of them was 
no part of that ancient prerogative; the claim 
to this being entirely derived from feudal no- 


tions, and by many of our princes much 


abuſed, Te | 
Great profit, as well as power aroſe to the- 
crown from the wardſhip and marriage of its 


Hiſt, of the vaſſals. Some inſtances of this are cited by 


Exhequer, 
C. 10. P» 221, 
2232, 223. 


Mr. Madox, from the rolls. In the twenty 
ſecond year of King Henry the Second, Tho- 
mas de Colvill gave that prince one hundred 
marks to have the cuſtody of the children of 
Roger Torpel and their land, until they came 
to their full age. In the twenty eighth of that 
reign, Odo de Dammartin gave five hundred 
marks for the cuſtody of the ſon and land of 
Hugh the king's butler: and in the twenty 


ninth Celeſtia, late wife to Richard Fits-Col- 


bern, gave forty ſhillings, that ſhe might have 


her children in wardſhip, with their land; and 


that ſhe might not be married except to her own 
good hking. It is probable ſhe gave ſo {mall 
a ſum, becauſe the eſtate was not a great one. 
But the higheſt payments of this Ms 

| meet 
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I meet with in the rolls, till after the thirty BOOK II.” 
firſt year of Henry the Third, were made to 


that king, by John earl of Lincoln, and by 
Simon de Montfort; the former of theſe hav- 
ing given three thouſand marks, to have the 


marriage of Richard de Clare, for the benefit 
of Matilda, his eldeſt daughter, and the latter 


ten thouſand to have the cuſtody of the lands 


and heir of Gilbert de Unfranville, untill the 


heir's full age, with the heir's marriage, and 
with advowſons of churches, knights: fees, 
and other pertinencies and eſcheats. Ten 
thouſand marks containing then as much ſilver 


in weight as twenty thouſand pounds now, 


and the value of ſilver in thoſe days being 
unqueſtionably more than five times the pre- 
ſent value, this ſum was equivalent to a pay- 


ment of above a hundred thouſand pounds 
made to the Exchequer at this time. The 
length of the cuſtody may perhaps have added 


to the price; but the eſtate muſt have been a 
vaſt one to anſwer ſuch an advance; and I 
mention it as a proof of the great opulence of 


our nobles in the age I write of, as well as to 
ſhew how large a revenue might ariſe to the 


crown from caſualties of this ſort. 
In treating of the ſheriffs or viſcounts, it 
has already been mentioned, that it was uſual 


for our kings, at this time, to commit the ſe- 


veral counties of England to the cuſtody of 
thoſe officers, of let them out in farm to them 
or other perſons. The committee or farmer 
accounted to the Exchequer for the profits ; 

which 
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BO Ok n. which made a great branch of the annual re- 


— — 


Madox's Hiſt 
of the Ex- 


chequer, c. 


10. p. 225. 


venue. For inſtance, in the reign of Henry 
the Second, Wimar, one of his chaplains, 
who had farmed of him the two counties of 
Norfolk and Suffolk, paid, on that account, 
into the treaſury, or by charges allowed to 


him, above five hundred and forty 8 


Thidem, p. ? 


2256, et ſeq. 


equivalent to a payment of eight thouſand one 
hundred pounds in theſe days, The cities, 
towns, burgs, and villages, which were in the 
hands of the king, either as parts of his de- 
meſne, or by eſcheats and forfeitures, were 
allo commonly let to farm, and anſwered for 


to the crown, in the times of which J write, 


either by the ſheriff, as included in the body 
of the county wherein they lay, or f 

to it; or by the inhabitants thereof, either in 
their own names, or in that of their præpoſtus, 
or reeve. What this revenue might amount 
to annually may be judged from the payment 
made in Henry the Second's time by Robert 
Fits-Sawin for the farm of the borough of 
Northampton, viz. one hundred pounds. The 


ſame farm in the next reign was raiſed to one 


hundred and twenty pounds, being then com- 


mitted to two perſons, who are ftyled in the 


Exchequer roll præpojiti of that town. Some 
profits roſe from the farms, or yearly payments, 
made to the crown, by gilds of tradeſmen, in 
ſeveral towns of England. For example, in 


tte eleventh year of King Henry the Second, 


the bakers of London paid fix pounds for the 
farm of their gild, and the ſame ſum in the 2 
| teen 
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teenth and twenty fourth. Of the like payments B OO K 11, 


made by weavers, in many cities and towns. 
notice has been taken in what was ſaid of the 
woollen manufacture during the reign of this 


king. N 

12 cuſtoms, or duties on merchandiſes, im- 
ported or exported, I find in the rolls but little 
evidence during the times which I write of. 
But, in the nineteenth year of Henry the Se- 89 
cond, it appears that Oſbert de Brai, farmer of rue hae 
Windfor, accounted for four pounds fix ſhil- p. 531, 832. 
lings and ſixpence, arifing by the cuftoms of . = 
ſhips or barges, paſſing along the Thames. 
And in the. eighth year of Richard the Firſt, 
the chamberlain of London accounted for four 
hundred and twenty nine pounds ariſing 
in two years from the fines and diſmes 
paid by merchants for tin and other merchan- 
diſes, in the port of London, and ninety fix 
pounds and half a mark paid in fines by other 
merchants, for leave to import woad and fell 
it in England. Another chamberlain ac- 
counted, in the tenth year of that king, for 
ſeveral fines paid by merchants, for leave to See Hiſt. of 


export wool and hides. Whether - theſe, or we Excb<q- 


another impoſition called prijages which ap- 1 n 
pears to have been paid to him, had been alſo 
paid to his father, I find no certain proof. Pri- 
ſage was a liberty of taking from every ſhip, 
that held twenty tuns of wine, two tuns, one See Gilbert's 
before and one behind the maſt, at the rate of _ = 
twenty ſhillings each; ſo that the king had . 
pre-emption in a tenth at his own price. 23 
Mention 
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_ BOOK I. Mention has been made of the aids, which, 


in virtue of the feudal law, were due to the 

king from his vaſlals, and from inferior lords 

to theirs, during the times of which I write, 

As they made incidentally a large addition to 

the royal revenue, it will be neceſſary to ſay 
ſomething more of them here. The aid to- 

Eing Henry the Second, for marrying his eldeſt 
8 daughter to the duke of Saxony and Bavaria, 
Ercheg. e. 15. was collected by an impoſition of one mark 
p- 00, etſeq. On each fee holden immediately of the crown, 
or that was in the hands of the king by eſcheat 

or wardſhip. It was alſo paid by the towns 

3 and lands which he held in demeſne. Accord- 
v. Hunt. l. vi. ing to Henry of Huntington and Roger Hove- 
den, (whom I quote on this point, becauſe no 
record of it 1s extant in the Exchequer) King 

Henry the Firſt, when his daughter was mar- 

ried to the emperor, levied this aid by a charge 

of three ſhillings a hide on all the lands of 
England. But theſe muſt be underſtood to 

be lands that were holden of the crown. 

Mr. Madox ſays, in his Hiſtory of the Ex- 

See Hiſt. of chequer, that, for the levying of the aid to 
he Excheq. marry the eldeſt daughter of King Henry the 
Cp Second, the barons and tenants in chief were 
commanded to certify to that prince, what fees 

they had, how many of the old feoffment, and 

how many of the new, and of whom they were 

holden : whereupon many. of the barons, and 

tenants in chief who had large ſeigneuries, 

made certificates of their fees, which were 


called Cartæ Baronum, and were ordered to 


be 
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be laid up and preſerved in the Exchequer. BOOK II. 
$ The ori — 1 theſe, except one from the ——— 
j biſhop of Chicheſter, are now loſt. But they 
are — togetber with the names of ſome 
N -who ſent no certificates, in the Red Book of 
| the Exchequer, compiled by Alexander de 
8 Swereford in the reign of Henry the Third. 
It is obſerved by Mr. Madox, hog the biſhop Baronia, 
of Durham was charged to this aid with ſe- 3 = 
| venty knights-fees, whereof he acknowledged Excheq.c.1g 
s but ten; and it likewiſe appears by the rolls, p- 44 
5 that the archbiſhop of Vork diſallowed twenty 
three and a half, out of forty three and a half, 
wherewith he was charged. The number of 
; knights-fees that belonged to the honor of 
Richmond could not be diſcovered. . The 
| abovementioned author accounts for theſe un- Baron.bookT. 
certainties in this manner. He ſays, * that c. 6. p. 115. 
when the ſummons ad habendum fervitium had 
been iſſued, ſeveral of the barons and knights 
would appear before the conſtable and mare- 
| ſchal of the king's hoſt, and would proffer one 
half, a third, or may be a ſmaller part of their 
due ſervice. The conſtable and mareſchal, for 
4 want of better information, oftentimes admit- 
ted theſe unfair proffers, being, probably, in 
 F Haſte to complete their army, and march 
againſt the enemy.” But I would obſerve, that 
the certificates, called Carte Baronum, muſt, 
in the reipn of this king, have remedied an 
_ abuſe ſo prejudicial to the crown; as, doubt- 
: leſs, enquiry was made, by the Sa of the 
| Exchequer, into the — bo aſſigned for the 
| Ik difference 


ä —— s —ůx— ei ent OI ne nn We ne _ 
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BOOK II. difference in the numbers of the fees allowed or 
—— diſallowed by the parties concerned. And 

g Mr. Carte has clearly proved, that this inqui- 
See Carte's fition was begun before the marriage of the 


p-5-4 daughter of Henry the Second to the duke of 


Diceto Col- Saxony and Bavaria. Indeed this monarch 
M. Pais fab Was too careful both of the revenues of his 
ann. 1163. crown, and of the military ſtrength of his 
kingdom, to permit ſuch a fraud to continue; 

and the ſubſequent encreaſe of it was owing 

to the negligence and ill government of the 

three ſucceeding kings, who, by departing 

from his principles and methods of policy, 
weakened and almoſt ſubverted the whole ſtate 

of the realm. The aid to Henry the Third, 


See Hiſt, of for marrying his eldeſt e Was twenty 
beur- ſhillings per fee, inſtead of a mark, which it 
. has been ſhewn was the Aſſeſſment under 


Henry the Second. And it appears by a re- 
cord, that forty ſhillings were granted out of 


158 Edw. I. every knight's-fee to Edward the Firſt, on a 


* ne like occaſion, by common aſſent of the barons 


Excheq.c.15 and other nobles of England; yet with a pro- 
p. 410. viſo, that this grant ſhould not turn to their 
e but ſo that, for the future, an aid to 
e caſe might be encreaſed 

or leſſened, as they, at the time, ſhould think 

meet. I find no account of what was taken by 
Henry the Second for another feudal due, viz. 


See Hiſt. of on the making his eldeſt fon a knight, But 


8 Mr. Madox has ſthewn, from the records of the 
415, Exchequer, that forty ſhillings were granted to 
King Henry the Third from every knight's 


fee 


ſcore pounds. The biſhop of Bath paid five 


others were paid during the reign of this king. p. 419, 420. 


quer, that, in the times I write of, the word 
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fee on that occafion. It muſt be remarked, BOOK I. 
that neither of theſe aids were demandable ——— 
from lands holden in frank almoigne or 3 
There were other aids paid to the crown of a 
different kind from thigſe. For inſtance, in the idem, c. 17. 
fourth year of King Henry the Second a donum p- 481, 452. 
was paid for counties, cities, towns, or burgs, 
and likwiſe by the barons and knights for their 
reſpective fees, and perhaps for other lands. 
This produced a great ſum ; for the city of 
London alone paid to it one thouſand and for- 
ty three pounds. The county of Lincoln paid 
two — the county of Somerſet one 
hundred, the county of Eſſex two hundred 
marks of filver, and the county of Kent four- 


hundred marks, the abbot of St. Albans one: 
hundred. It would be tedious to mention all; 
but I obſerve that there is a great inequality in 
the payments; which probably aroſe from theſe 
dona being conſidered as benevolences, and 
therefore not levied according to any ſettled 
rate, but to the will of the giver. Several Ibidem,e. 1g. 


Mr. Madox ſays, in his hiſtory of the Exche- Ibid. p. 480. 


donum was uſed with great latitude, ſignifying 
in general, according as it was applied, either 
aid, {cutage, or tallage. But I believe that it 
never ſignified ſcutage in the ſenſe of. a commu- 
tation & military ſervice, but only as bein 
paid by the military tenants and out of knights 
tees. Of that commutation a great .deal has 


= — — ⏑—¶Ü 


Ibid. c. 17. 
p. 480 
to 487. 
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been ſaid before in this hiſtory, and in the notes 
to this book. I ſhall only add here, that this 


part of the revenue could not be levied for any 


civil uſe, but was appropriated to thoſe ſervices 


of a military nature, for which the feudatories 


who paid it were permitted to commute. -. But 


the dona arifing from knights. fees do not appear 
to have been appropriated to military ſervices, 


See Hiſt. of 
the Excheq, 


p- 482. 


or to have been rights, or neceſſary incidents, 


of feudal tenure. Henry the Second had no 


war in the fourth year of his reign, when the 
abovementioned donum was paid to him by his 
barons and knights for their fees. And I can 
hardly doubt that, in his time, ſuch aids were 


granted by parliament. 


Ibid. p. 502. 


Ibid. p. 492. 


As for tallage, it appears that it was pay- 
able to the king for his manors in demeſne. 
Thoſe that were in his hands, as eſcheats and 
wardſhips, were likewiſe talliated by him, and 
great ſums were raiſed from them, as well as 


from the former. But it is obſervable, that 


the payments made by cities, towns, or 
burgs, when the demeſne lands paid tallage, 


were frequently entered on the rolls, de dono. 


Whether this imported any diſtinction in the 
nature of the payment I cannot determine. In 


other rolls the word affiſa, which ſignifies an 


_aflefiment, is made uſe of, and in ſome talla- 


Ibid. p- 512. 


gium. Lands holden in frank almoigne, 


or holden by knights-ſervice, were exempt 
from tallage. On this privilege of the latter 
it will be necefiary to make ſome. obſer- 


vations. That it was acknowledged to belong 


to 


7 
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of thoſe reigns, which Mr. Madox has cited Ibid 
on this ſubject. For example, it is declared 


in the roll of the firſt of King John, that the 
town of Wicomb was charged with thirty 
pounds and eight pence for tallage ; but the 
grand juſticiary and the barons of the Exche- 
quer determined, that this manor ought not 
to be talliated, becauſe Alan Baſſet did knight- 
ſervice for it; as appeared by his charter. 
And there is other evidence as concluſive for a 
like admiſſionof this privilegeto thoſe who held 
by the ſame tenure under King Henry the 
Third, But I muft obſerve, that by two 


laws of William the Conqueror, which have 


been mentioned before, and which are recited 


2. 
to them in the reigns of King John and his B O 0K II. 
ſucceflor appears undeniably, from the record 


O P · 513. 


in the Appendix to the firſt volume of this Vid. Leges. 


hiſtory, the ſame exemption is granted to al] xs a 


the freemen of the kingdom, And both theſe pen. J. i. vol. 
laws ſeem to refer to a preceding ſtatute, now aum. II. 


loſt, by which the feudal policy of the Nor- 


mans had been eſtabliſhed in England. Never- ge Appen- 
theleſs, in the charter of King Henry the dix, ut ſupra, 
Firſt, the military tenauts alone appear to be numb. IV. 


exempted from ſuch impoſitions, and the ex- 
emption is granted only to the lands they hold 


in demeſne. Whether this difference aroſe 
from any other ſtatute, made by William the 
Firſt after the two abovementioned, or from a 


narrow and unfavorable conſtruction thereof, 


by a ſubſequent uſage, I cannot ſay. But in 
the rolls of the 40th year of Henry the Third 


Vor. III. 8 I find 
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See Hift. of 
the Excheq. 
c. 17. p. 513. 
"bb 
Robert de 
Holt, Rich. 
de Wygeden. 


Ibid. p. 491. 
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I find two inſtances of a right of exemption 
from tallage allowed to . <a who do not 
appear to have held by any military tenure ; 
the records ſaying only, that one of them held 
in capite, and that the other was enfeoffed of 
a freehold (libere feoffatus). Mr. Madox in- 
deed tranſlates theſe words enfeoffed in chival- 
ry, but by what authority I do not fee ; fince 
it is certain that there were vaſſals, who were 
libere feoffati, and yet did not hold in chivalry. 
On the other hand, a record is cited by the 
ſame author, which ſhews that, after great 
diſputes, the mayor and citizens of London, in 


the thirty firſt year of King Henry the Third, 


acknowledged that they were talliable, and 
gave the king three thouſand marks, which he 
had demanded of them, in conſequence” of a 


| decree of his council at Merton, that he ſhould 


talhate his demeſnes, to anſwer the great ex- 
pences he had been at in foreign parts. It does 
not appear that this council was a full parlia- 
ment. But the record fays, that they offered 
in it to give two thouſand marks by way of aid, 
and declared poſitively, they could and would 


give no more. But afterwards, in a council 


holden at Weſtminſter, the only diſpute was, 
whether the ſum demanded by the king ſhould 


be given as an aid, or as tallage : which was 


decided by: the rolls of the Exchequer and the 
Chancery, from whence it was proved, that 
they had before been talliated ; but the evi- 
dence went no higher than the fixteenth of 
King John. I am apt to believe, that till that 

1 time 
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time they had been exempt from tallage; but BOOK Ii. 
had paid aids and free gifts, auæilia and dona. 
However this may have been, it is declared 
moſt explicitly, by King Edward the Firſt, . 
in his confirmations of the charters, that the 
aids, free gifts, and other impoſitions irregu- 
larly taken or levied by him or his miniſters, 
before that time, for his wars or other neceſſi- 
ties, /bould not be drawn into precedent becauſe 
they might be found recorded in the rolls: and 
he therein grants to the nobility and common- 
ality of the realm, that for the future, he 
would not, for any neceſſity whatſoever, take 
any ſuch aids or impoſitions, without the com- 
mon aſſent of the whole kingdom, and to the 
common benefit thereof ; with a reſerve of 
the ancient aids and impofitions due by cuſtom. 
What theſe were I have ſhewn before, name- 
ly the aids allowed by the great charter, for 
redeeming the perſon of the king from capti- 
vity, for marrying his eldeſt daughter, and 
for knighting his eldeſt ſon. As for danegeld, 
on what occaſions, and in what manner, it 
was levied, has been already ſet forth. It will 
be ſufficient to add here, that in all or moſt of 
the accounts thereof, delivered to the Exche- 
quer in the ſecond year of King Henry the 
Second, a large deduction is made under the 
terms in vaſio, which Madox rightly aſcribes 
to thedeſolation of the country by the civil war 
in the reign of Stephen. 
Another very conſiderable fource of wealth 
to the crown aroſe from fines, or oblata (that 
FER 1 . is, 


Ibidem, p. 
479+ 
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* BOOK HI. is, voluntary proffers of money made to the 


—— king) and amercements for offences. Mani- 
See Hiſt. of fold fines were paid for grants and confirma- 


Exchequer, 
c. 11. p. 273 


274 


tions of liberties and franchiſes. For example, 
in the reign of King Henry the Second, the 
burgeſſes of Bedford fined in forty marks, to 
have the ſame liberties as the burgeſſes of Ox- 
ford. The burgeſſes of Shrewſbury fined in 


two marks of gold to have their town at farm. 
The men of Preſton gave a hundred marks of 


filver to have the ſame liberties as the men of 
Newcaſtle : the burgeſſes of Cambridge three 
hundred and one of gold, to have their town 
at farm, and be exempt from the ſheriff of the 
county's intermeddling. Robert, the ſon of 


Buſtard, fined in ten marks of filver, for a 


confirmation of his privileges, and that he 
might not be impleaded, except before the 
king, or his juſticiary. Theſe few inſtances 
are {ufficient to ſhew the nature of ſuch pay- 
ments, and to what the valne of them might 
amount upon a great number collectively. 
Mention has been made in another place of 


fines paid to the king, by thoſe who held of 


him in chief, for licence to marry, or that 


they might not be compelled to marry againſt 
their inchnation. Some notice has been alſo 


taken of fines relating to trade or merchandiſe ; 


particularly of thoſe that were paid by gilds 


of weavers. in many parts of England. Theſe 


were an incumbrance upon traffick ; but not a 


_ very-grievous- onè in the times of which I 


write; for it does not appear that any of the 
. payments 
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payments were exceſſive, till after the deceaſe B; OO K 11. 
of Henry the Second. A great number of per 
ſons fined in conſiderable ſums to obtain the 
favor of the king, or to induce him to remit 
his anger and diſpleaſure. For example, in - 2 
the reign of Henry the Second, Gilbert, the 3 
ſon of Fergus, is charged in one of the rolls, 
as debtor to that prince of nine hundred and 
nineteen pounds, nine ſhillings, for obtaining 
his good-will; and William de Chataignes in 
another, as owing one thouſand marks, on 
account of Henry's remitting his anger againſt 
him, and confirming - his charters. But the 
moſt enormous of theſe payments, recited by 
Mr. Madox, in his hiſtory of the Exchequer, p. 329. 
is in Henry the Third's reign, when the citi- 
zens of London fined in twenty thouſand 
pounds, more than equivalent in thoſe days to 
three hundred thouſand in theſe, for obtaining 
the good will of that monarch. It would be 
tedious to enumerate every other {ſpecies of 
fines, which continually brought money into 
the Exchequer, for the aid, the protection, or 
mediation of the crown, in various caſes. 'The 
worſt of all, and which are a ſcandalous diſ- 

race to the government in the times of which 
— were thoſe that interfered with law- 
proceedings and the juſtice of the kingdom. 
Even in the reign of Henry the Second, we See the Hift. 
have inftances of fines being paid to the king eee 
from ſeveral of his ſubjects, for ſtopping or de- c. 12, 13. 
laying of pleas, tryals and judgements; or for 

„ 8 3 expediting 
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expediting and ſpeeding them; or to have ſei- 
{in or reſtitution of their lands or chattels; or 
that they might not be diſſeiſed; or to be re- 


plevied or bailed; or to be quit of certain 


crimes, or certain methods of trial; 8 for 
inſtance, by hot iron) or to have the aſſiſtance 

of the king in recovering their debts. Mr. 
Madox is of opinion, that the clauſe in Mag- 
na Carta, Nulli vendemus, nulli negabimus, 
aut differemus reftum vel juſticiam, had a re- 
ference to theſe fines. And he obſerves from 
the records of ſubſequent reigns, that it ſeems 
to have had its effect. I underſtand thoſe 
words to have had a higher and more extenſive 


. ſenſe, though this practice may have fallen 


within the purport of them : but however that 


may have been, the iniquity of it was certainly 


carried much further, by the ſons and grandſons 


P. 315, 335- 


of Henry the Second, before the charters were 
eſtabliſhed, than during his reign. And he 
had the example of his grandfather, Henry the 
Firſt, a juſt and wiſe prince, as well as of 
other feudal governments over all parts of Eu- 
rope, to plead in defence of theſe profits ſo 
diſhonorable to the crown. There were like- 
wile concurrent fines, and counter fines; the 


firſt when both parties, concerned in any mat · 


ter, fined to obtain the {ame thing; the laſt, 


when their requeſts or applications to the crown 


were directly oppoſite, But, upon conſider- 
ing the records, it appears to me, that although 
money was paid by each ſuitor, it was always 

EE RES I returned 
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returned to the party that was unſucceſsful in B Oo K 11, 

the ſuit. Many fines were paid for permiſſion . 

to hold or quit certain — Others are 

mentioned by Mr. Madox under the title of 

miſcellaneous, as not being reducible to any P. z2;. 

claſs or general head. Of theſe J do not find 

any, in the times contained in this hiſtory, 

worth particularifing here: but he recites one, 

under the reign of King John which is of a ſin- 
lar nature. The wit of Hugh de Neville P. 326. a. 
ned to that monarchin #vo ans hens, that 

ſhe might lie one night with her huſband ; but 

the diſtreſſed lady not being able to provide 

them immediately, her huſband was pledge for - 

the payment of one hundred of them, and Tho- 

mas de Sandford for the other hundred, with- 

in a limited time. It is probable that either 

Hugh de Neville, or his conſort, was a ward 

of the crown, and had married without the 

king's conſent. Other inſtances might be pro- 

duced from the rolls of the Exchequer in the 

ſame reign, that no profits were thought bo- 

low the acceptance of the king, and that he ex- 

ereiſed a kind of ludicrous tyranny in this 

traffick with his ſubjects; but theſe muſt rather 

be imputed to the — of the man than to 

the law or cuſtom of the times. 
We learn from the dialogue de Keotcario, Laas 

written in Henry the Second's reign, that 

when a fine of a hundred marks was offered to 

the king, a mark of gold was at the ſame time 

to be paid to the queen, and ſo in proportion 

for all above that ſum: but whether any 
84 thing 
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thing was due to her, upon the proffer of a 
fine below that ſum, was then matter of doubt. 
The origin of this demand was, I preſume, a 
ſuppoſition, that, as fines were given for ſome 
favor requeſted of the king, or in mitigation 


of ſome penalty or burthen laid on the fubjec, 


the queen's good offices with him ought to 


be purchaſed by the ſuitor. TE CITE, 
Amercements for offences produced vaſt 

ſums. The ſubject is too extenſive to allow 

me to-enter into particulars ; and I ſhall have 


_ occaſion, in a ſubſequent part of this work, to 
take notice of ſome records relating to amer- 


Hiſt, of the 
Exchequer, 


Ps 272. 


cements in the Hiſtory of the Exchequer, 
when I ſhall treat more diſtinctly of the cri- 
minal law of England during the times of 


which I write. It will be ſufficient here to 


ſay, that only from treſpaſſes in the foreſts an 
ample revenue accrued to the king, and much 
more from the great variety of other miſde- 
meanors, defaults, and treſpaſſes, for which, 
by the law of thoſe times, amercements were 


due, or for which compoſition was made by 


fines. But before I conclude this account of 


the royal revenues, a particular view muſt be 


See Coke's 


given of the ſtate of the Jews in England, 


from the reign of William the Conqueror to 
that of Henry the Second incluſively. The 


Iuſtitut. P. Il, religious notions of the times, and laws found- 
ed thereupon, forbidding uſury to all Chri- 
ſtians, and not diſtinguiſhing between that and 
a reaſonable intereſt for money upon loans, 
without which neither commerce could 2 


Stat. of Mer- 


Glanv, I. vii. 
E, 16, 
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be carried on, nor the {ſudden exigencies of the BOOK II. 
government, or of particular perſons, be ſup. - 


plied, the Jews were neceflary, as money- 
\ lenders : and a great number of them were 
ſettled in the principal cities and. towns of 
England, under the ſpecial protection of the 
crown. That they had been here ſeveral cen- 
turies before the entrance of the Normans, 
(though 22 not in ſo great a number) 
ſeems to be proved by a canon publiſhed by 


Ecgbriht, archbiſhop of Vork, in the year 740, 


which forbids any Chriſtians to be preſent at 
the Jewiſh feaſts. Vet we have little account 
of them during the Saxon times, or in the reign 
of William the Conqueror: but the contem- 
porary hiſtorians are full of indignation againſt 
William Rufus, for favoring them too much: 
and indeed, if the tales they tell are true, there 
was great indecency and impiety in his pro- 
ceedings. We may at leaſt conclude Goa 
thence, that he ſhewed more kindneſs to the 


Jews, than the temper of the age would well | 
bear. It appears by a charter granted to them g. Hig. ot 
in the ſecond year of King John, that they the Excheq. 
had alſo received charters from Henry the Se- 7 P. 174 


cond and Henry the Firſt. The preamble of 
it runs thus: Know that we have granted 
* to all the Jews of England and Normandy, 


to reſide Jrevy and honorably in our land, 


and to hold of us every thing «which 
* they held of King Henry the grandfather of 
our father, and all which they now right- 
" fully or reaſonably hold, in lands, in 2 
12 an 
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BOOK IL. “ and in their pledges, or purchaſes ; and to 
enjoy all their liberties and cuſtoms, as well, 
| 4 as quietly, and as honorably, as they enjoyed 
« them in the time of the aforeſaid king our 
« grandfather.” The following articles of the 
charter contain very conſiderable privileges, 
which the reader may ſee in the Appendix to 
this book. Four thouſand marks were given 
by all the Jews of England for this confirma- 
Ibidem, p. tion of their charters, as it is ftiled in the re- 
158. Oblata cord of that payment. But this did not pre- 
2 John. M. 3. „E. . J 

vent very grievous and tyrannical oppreſſions 
of them in that and the following reign. 
They ſeem to have been treated much more 
favorably by the five firſt kings of the Nor- 
man race, To Henry the Second indeed they 
| paid, by way of tallage, a fourth part of their 
Ibidem, p. chattels, in the thirty-third year of his reign ; 
157: which was a heavy impoſition : but it was for 
the recovery of the Holy Land, to which all 

his ſubjects contributed in an extraordina 
manner; and one cannot wonder that this 
people ſhould be taxed higher than the reſt on 
ſuch an occaſion. The former demands upon 
them, in this reign, appear not to have been 
great. Vet by fines and oblata, or by amerce- 
ments for treſpaſſes, they were very profitable 
to the crown. In the twenty third year of 
men, p. this king,. Jurnet the Jew fined in two thou- 
155» 34+ fand marks, another Jew in three thouſand, 
and another in five hundred pounds. We alſo 
find that, in the thirty firſt of the ſame reign, 
the whole body of the Jews ſtood charged 15 
ve 
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five thouſand five hundred and twenty five BOOK II. 
marks, and half a mark, for the amercement 
of the abovementioned Jurnet ; and they were 
to have his effects and charters to enable them 
to pay it. This man muſt have been im- 
menſely rich: for ſoon after the diſcharge of 
this amercement, in the fifth year of king Ri- 
_ chard the Firſt, he gave to that monarch a fine 
of eighteen hundred marks, for leave to refide 
in England with his good will. In the reign 
of Henry the Third the exactions from the 
Jews were prodigious. One ſingle tallage laid p. 155. 
upon them, about the twenty ſeventh or twenty 
eighth year of that king, amounted to no leſs 
than ſixty thouſand marks. Putting the value 
of ſilver in thoſe days at only five times above His. of the 
the preſent (and it ſhould, I believe, be put Excheq. c. 7. 
higher) this ſum will be equivalent to fix hun- 5% 153: 
dred thouſand pounds in theſe times; as every 
und contained the weight of three of ours. 
he uſury of the Jews-muſt have been enor- 

mous, and their profits-in traffick very great, 
to enable them to bear ſuch impoſitions with- 
out abſolue ruin. Indeed (to uſe the words of 
Mr, Madox) “as they fleeced the ſubjects of 
* the realm, ſo the king fleeced them.” Pro- P. 150. c. 7. 
bably, in the reign of Henry the Second, when 
they were much leſs harraſſed by the govern- 
ment, they contented themſelves with a lower 
intereſt forthe uſe of their money. There was His. of the 
a particular place appointed for the management Excheq. c. 7. 
of the revenue ariſing from this people, called the? '5/* 
Exchequer of the Jews, which was a part or 

2 f | chamber 
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BOOK II. chamber of the Great Exchequer. Certain 


— ee 


perſons were aſſigned to be curators of this re- 
venue. They were uſually ſtyled cuſtodes and 
juſticiarii Judæorum. Mr. Madox ſays. that 
in the more ancient times there were com- 
«© monly Chriſtians and Jews appointed to act 
together in this office. Afterwards they 
« were, for the moſt part, Chriſtians only.“ 
By the more ancient times I underſtand he means 
thoſe which are treated of in this work. Upon 
the whole it ſeems, that the revenue annually 
accruing to the crown from all theſe different 
branches, excluſive of its demeſne, or ancient 
landed eſtate, was at leaſt equal to that in va- 
lue. But from what has been ſaid on the na- 
ture of them this obſervation will occur, that 
it is a point of good policy, and of great bene- 
fit to a kingdom, that whatever 1s neceſſary 
for maintenance of the honor and dignity of the 
crown ſhould be ſupplied by a fixed and ſtated 
income, inſtead of arifing from a variety of in- 
cidental profits, which can hardly ever be taken 
without fome diminution of the majeſty of the 
ſovereign, ſome vexation to the people, ſome 
inconvenience or detriment to trade and com- 
merce, or {ome offence to juſtice. | 

Of the manner of paying out, or ifſuing the 
king's money, I ſhall give a few inſtances 
from Mr. Madox's Hiſtory of the Exchequer, 
which at the fame time will exhibit ſome cu- 
rions particulars of the way of living in thoſe 
times, of the magnificence and liberality of our 
princes, and of the produce and traffick of the 
ee | country, 


WY 
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country. In the reign of Henry the Firſt an BOOK II. 
allowance was made to the ſeveral ſheriffs of FFF: 
Staffordſhire, Northamptonſhire, and Leiceſter- Excheg. c. io. 
ſhire, for mead and beer provided by order of fm p. 249, 
the king; for money delivered to his vines 
dreſſer at Rockingham, and ſor neceſſaries for 
the vineyard. In different years of King Hen- 
ry the Second's reign allowances were made 
to the officer who farmed Windſor of that 
prince, for wine, perry, and cyder ; to the 
farmer of the town of Hampton, for wines, and 
the carriage of them; which wines were cho- 
fen by the king's butler, and ſent to ſeveral 
of the king's houſes, namely, at Fekenham, 
Nottingham, Gattinton, Woodſtock, Malbo- 
rough, Titgrave, Luggerſhall, and Clarendon ; 
and to the ſheriff of Hampſhire for corn, bar- 
ley, and honey, to make ale with, for the uſe 
of the king's ſon in law, the Duke of Saxony. 

For the helmet and belt of this monarch, and 
for furbiſhing and gilding his ſwords, and for 
work done upon the points and hilts of them, 
the ſherifls of London diſburſed, in the fifth 
and eighteenth year of his reign, nineteen 
pounds, and odd money, equivalent in thoſedays 

| to near three hundred pounds in theſe. They 
likewiſe paid twenty pounds, and upwards, in 
the firſt of theſe years, for a robe for the uſe of 
the queen; and, in thè latter, fourſcore and 
eight pounds, odd money, for the coronation 
robes of the young king and of his queen, and 
eight pounds eight ſhillings for a riding dreſs 
and three filken cloaks for that prince. Ri- 

chard, 
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BOOK H. Chard, archdeacon of Poitiers, cuſtos of the 
——— bihoprick of Wincheſter, diſburſed two hun- 
0 dred pounds to Oſbert, clerk of the chamber, 
and other chamberlains, for the king's uſe up- 
on his Journey back from Ireland, and for the 
young king's curody, or maintenance, for three 
days before his coronation, and on the corona- 
tion day. For the entertainment of the king 
of Scotland fixteen days, the ſheriff of York- 
ſhire diſburſed a hundred pounds, and odd mo- 
ney, in the third year of this reign. Among 
other articles for the uſe of King Henry the 
Second and his family, mention is made of 
innen napkins and linnen garments; of the 
tkins of mountain cats, of martins, and ermins; 
of red, ſcarlet, and green cloths ; of filken gar- 
ments, filken caps, dalmatiques, and tunicks. 
In one of the rolls there is a charge of ten 
pounds fix ſhillings, paid to Joſeph the king's 
phyſictan for ſpices and electuaries. I find no 
account of any painting in the palaces of this 
prince : but, in his grandfon's time, the ſheriff 
of Nottinghamſhire was ordered to cauſe the 
queen's chamber at Nottingham to be painted 
with the hiſtory of Alexander. It ſeems that 
the rooms of Henry the Second's palaces were 
generally hung with cloth. The ſeveral ſhe- 
riffs, and others who farmed the king's revenues 
in different parts of the realm, were likewiſe 
ordered to diſburſe conſiderable ſums for pro- 
viſions and expences relating to war, arms, 
garriſons, knighthoods, and the like. But it 
will be unneceffary to enter into further — 
| culars 
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culars on this or other iſſues of the money of BOOK IF. 
the crown. I will only take notice, that the 
forms and methods of accounting at the Ex- 
chequer, eſtabliſhed in that age, were ſo excel- 
lently contrived for the preventing of frauds, 
and for good order and regularity, in the pu- 
blick accounts, that they have continued un- 
altered even to this day, during the courſe of 
above five hundred years. The inſtitution of 
them is aſcribed to William the Conqueror; L. i. © 4. 
and the author of the dialogue de Scaccario 
ſays, he took the plan of them from the Ex- 
chequer in Normandy, yet with many dif- 
ferences, and even in points of great impor- 
tance. The great power and dignity of the 
court of Exchequer, in thoſe times, is thus {et 
forth by that writer: The authority of this 
« court is very eminent, as well in —_— of 
< the image of the king impreſt on his great 
ſeal, which is conſtantly kept in the 5 ury, 

« as of the perſons who fit there, by whoſe 
** wiſdom the whole ftate of the realm is 
« preſerved and maintained in ſafety. For 
<< there refides the king's chief juſticiary, who 
is next to the king in juriſdiction; and all 
the greateſt men of the kingdom, who are 
* of his privy council, have alſo places there; 
that whatſoever is decreed or determined in 
the preſence of ſo auguſt an aſſembly may 
remain inviolable. But ſome ſit there by 
virtue of their offices, and others only by the 
* command of the king.” He then tells us 
that the latter, who were generally perſons _ 


© 
| BOOK u. 
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Hiſt. of the 
Exchequer, ' 


3 c. 20. p. 548. 


Vid. etiam 
Wilkins Le- 
290. 
235. 318. 
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the higheſt rank and moſt reputation for pru- 
* dence, either of the court or the clergy, were 
occaſionally called to aſſiſt in the deciſion of 
nice and doubtful caſes. Mr. Madox obſerves, 
that before the end of King Henry the Third's 
reign the Exchequer fell in great meaſure from 
its ancient grandeur, and from thenceforward 
continued in a ſtate of declenfion. - | 
In deſcribing the civil and political ſtate of 
England, from the coming in of the Normans 
to the reign of Henry the Second, incluſively. 
it will be neceflary to ſay ſomething more of 
the 1 of eities and boroughs within that 
: and firſt of London — U he charters 
7 to that city by William the Conqueror 
and Henry the Firſt have already been men- 
tioned in a former part of this work. The 
reader may ſee them tranſlated into Latin in 


the Appendix to this volume, together with 


another given to it by King Henry the Second. 
This laſt is a confirmation of all the liberties 
and free cuſtoms which they had in the time 
of his grandfather, King Henry the Firſt, with 


| lome additional benefits and immunities. - It 


is without a date; but there is reaſon to place 
it, as Spelman 3 in the firſt year of Henry the 
—2 I ſhall only obſerve upon it here, that, 
confidering the attachment which the citizens 
of London had ſhewn to Stephen, and the 
manner in which they. had. driven the empreſs 
Matilda from her palace at Weſtminſter, 5 is 
one of the ſtrongeſt proofs, both of the elemen- 


| pu ber ſon, and of his wiſe reſolution to ap- 


peaſe 
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peaſe the troubles of his realm by a total obli- BO OK II. 
vion of all paſt offences, that, inſtead of 
abridging their liberties, he ſo graciouſly con- 
firmed and enlarged them. Of the ſtate of 
this city in his reign we have an account from 
Fitz-Stephen, a contemporary writer, which 
has ſome particulars that deſerve to be taken ap. x3 
notice of here. According to him, it was ten 
ſtrongly fortified on all ſides, except to the 
river, the tides of which had undermined and 
deſtroyed the ancient wall, that had been 
erected along its banks or ſtrand. On the 
eaſtern fide was the white tower, built by Wil- 
liam the Firſt, which he calls Arcem palati- 
nam maximam et fortiſſemam: on the weſtern 

were two other very ſtrong caſtles (viz. thoſe 
of Baynard and Mountfitchet) beſides the walls, 
which were high and thick, and on the nor- 
thern ſide, at proper diſtances, ſtrengthened 
with turrets, On this deſcription J would 
obſerve, that in Henry the Second's reign, it 
was not neceſſary to repair the ruined wall of 
the city along the river, as there was no dan- 
ger of an enemy's being able to ſail up it, af- 
ter the tower and bridge were built. The ſame 
hiſtorian ſpeaks of ſeven double gates, which 
are {ſuppoſed to have been Aldgate, Biſhop- See Mait- 
gate, Cripplegate, Alderſgate, Newgate, Lud- „ee 
gate,, and the Poſtern near the Tower. He p. 17. 
alſo deſeribes the royal palace of Weſtminſter, 
riſing high and ſtretehing wide over the banks 
of the river, at two miles diſtant from London, 
Vo. III. : T with 


hs 
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BOOK H. with a continued ſuburb all the way, and calls 
V.Stephan, it an imcomparable building, defended by an 


ut ſupra, 


outward wall and turrets, When this palace 
was built is uncertain ; but the hall was added 
by William Rufus. Along the whole extent 
of this ſuburb were gardens of the citizens. 


To the north were open fields; and beyond 


theſe was a large foreſt, of which Endfield 
Chaſe is but a ſmall remainder. Among the 
game contained therein Fitz-Stephen mentions 
wild boars. He alſo takes notice that it was 
full of yew trees, the growth of which was 
particularly encouraged in thoſe days, and for 
many ſucceeding ages, becauſe the wood of 
them was efteemed the beft for making bows. 


In reckoning up all the glories of the city, he 


” 


lays, that no other in the world ſent out its 
wealth and merchandiſe to a greater diſtance ; 
and among the imports brought thither, by 
foreign merchants trading to it, he mentions 
gold, ſpices, and frankincenſe, from Arabia ; 
precious ſtones from the Nile; purple veſts from 


the Eaſt- Indies; oil of palms from Bagdat, or 


Babylon; furs and ermines from Norway and 
Ruſſia; arms from Scythia, or Tartary; and 
wines from France. He adds, that it was fa- 


mous for the chuſtity of its matrons, and that 
its eitizens were diſtinguiſhed above all others 


in England, by the ſuperior elegance of their 
in the account he gives of the number of fight- 
ing men, who marched out of the city, upon 


a muſter 
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a muſter made by King Stephen, he exagge- BOOK II. 
rates moſt enormouſly ; for he makes them ſix-· Y F. Hier. 
ty thouſand foot, and twenty thouſand horſe- epitt. 151. ad 
men; whereas Peter of Blois, at that time Innocent. III 
archdeacon of London, in a letter to the pope, FF": 
reckons all the inhabitants of that city at no 
more than forty thouſand. If there was any 
muſter, it muſt have contained the militias of 
Middleſex, Kent, and other adjacent counties, 
which may haye been drawn together by that 
monarch, and united to the militia of Lon- 
don, on ſome occaſion, during the courſe of 
the civil war between him and the emprels. 
But this hiftorian is ſupported by the archdea- 
<on's authority, in affirming, that there were 
in the city and ſuburbs a hundred and twenty 
fix churches, beſides thirteen that belonged to 
convents. He ſpeaks of three ſchools, or ra- 
ther colleges, appertaining to London, which, 
he ſays, were —— dignity, and wherein 
by particular privilege, was taught not only 
grammar, but poetry, rhetorick, and logick ; 
befides which many other ſchools were occa- 
ſionally opened by perſons of note in philoſo- 
hy, who were encouraged to teach and read 
ures. The deſcription given by this au- 
thor of the military Co of the citizens has 
been inſerted in a former part of this book. be 
Among their diverſions in time of peace he V. Stephan, 
' mentions cock-fighting, and foot-ball : and — 
ſays, that in ſummer, the young girls danced 
by moon-light to the muſick of the harp. . In 
winter, the young men entertained — 
7" REM 
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after dinner, upon all feſtival days, with bear 
baiting, bull baiting, and combats of dogs with 
wild boars ; or with fliding or ſcating on the 


ice of a great pond, or lake, which was conti- 


guous to the northern wall of the city. But 


Vid. Abrege 
Chronol. de 
France, t. i. 
ſub. ann. 

1179, 1180. 


the chief amuſement, wherein the greater part 
of the citizens employed their leiſure, was 
hunting and hawking, which they had a right 
to do in the counties of Middleſex, Hertford, 
and Kent, as far as the river Cray, and 1n all 
the diſtri& called the Chiltern. Fitz-Stephen 
tells us, that, inſtead of theatrical entertain- 
ments, they had repreſentations of the miracles 
performed by ſaints, and of the ſufferings of 
martyrs. It is obſerved by the author of a late 
excellent abridgement of the hiſtory of France, 
that a monk named Geoffry, who was after- 
wards abbot of St. Albans, being entruſted in 
theſe times with the education of youth, cauſed a 
kind of pious tragedies to be repreſented before 
them, and that the ſubje& of the firſt of theſe 


_ dramatick pieces was the miracles of St. Ca- 


V. Stephan, 
ut ſupra. 


tecture, according to the taſte of thoſe days; 


therine. He likewiſe takes notice, that theſe 
ſpectacles, thus exhibited in this kingdom, 
were anterior, by more than a century, to the 
repreſentations of the myſteries in that of 
France. Fitz- Stephen ſays, that exceſſive 
drinking and frequent fires were the only peſts 
of London. The latter muſt have been part- 
ly occaſioned by the former, and partly by the 
houſes being moſtly built of wood. Vet there 
were ſome of ſtone, and of a handſome archi- 


for 
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for the ſame author affirms, that almoſt all the B O O K Ii. 
nobles of England, and particularly the biſhops ———- 
and abbots, had fine edifices in that city, or : 
in the ſuburbs thereof, where they made great 
expences, when they were ſummoned to par- 
liaments or to the ſynods. He calls London 
the capital of the kingdom of England; (regni 
Anglorum ſedes:) which title perhaps might 
have been formerly diſputed by Wincheſter, 
the royal ſeat of the Weſt-Saxons, and: the | 
place where the Norman kings had uſually SeeCamden's 
kept their regalia and treaſure. But, the lat- ama mcg 
ter, having ſuffered a great diminution, of its 
ſplendour, in the civil war between Stephen 
and the empreſs Matilda, could no longer 
ſtand in competition with the former. The 
northern metropolis, York, was alſo much 
declined from its priſtine greatneſs and opu- 
lence, by the devaſtations it had ſuffered in 
the reign of William the Conqueror, and by a Ibidem, 
fire. which had conſumed a part of it, in that rn. 
of Stephen. | 

As many of the cities, towns, or boroughs, 
as were not portions of the ancient demeſne of 
the crown, belonged to the demeſnes of ſome 
: ſpiritual or temporal lord, and were under his 
patronage and protection. But this tenure was 
no more a ſervitude, than any other ſoccage 
tenure, either under the crown or the barons. 
Nor were the charters granted to many towns 
by the kings of .the Norman race, whereby 
they were declared to be free boroughs, char- 
ters of infranchiſement from a ſtate of flavery, 
5 1 as 
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BOOK IL, as ſome have ſuppoſed, but grants or confirma · 
tions of certain privileges, exemptions, and 
favors ; ſuch as freedom from tolls, and other 
impoſitions, which the reader may ſee enume- 
rated in a charter of King John to the burgeſſes 
of Dunwich, cited by Madox in the eleventh 
chapter of the Hiſtory of the Exchequer, 
p. 276. from whence I have tranſcribed it, in 
the Appendix to this volume, That author 
Eig. of the ſays, © that when the king granted m_— 
| — any of his demeſne manors or towns, he w 
. moved to it by two reaſons: One, the fine 
paid in hand; the other, the improvement, or 
(as they anciently called it) the amendment of 
the manor or town.” But it appears from the 
* SeeTyrrer's abovementioned charter of King John, and 
Append. to ſeveral other records, that ſome of the towns, 


' the Hiſt. of to which liberties of this nature were ted, 


Eng. vol, iii. 


P. 192, 163. were not only in a ſtate of freedom, but ad gil 


or trading communities, before ſuch grants 
were made to them. In ſome of theſe charters 
an exemption from tallage was accorded, in 
others a right to talliate them was expreſly re- 
ſerved. The tallages aſſeſſed upon the ki e king's 
ancient demeſnes were more heavy than thoſe 
upon other perſons in the counties, and there- 
fore petitions were made againft ſuch impoſi- 
tions, when laid on thoſe who did not hold by 
that ſpecies of tenure. Thus, in the ninth 
* Bee Hift, of year of Edward the Second, the men of the 
75 Excheq, towns of Okham, Egilton, and Langham 
| . 497- complained to the king, that, although their 
lands and tenements in thoſe towns were 1 5 
9¹ 


GW 
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of an ancient demeſne of the crown of Eng- BO Ok H. 
land; and when the king's progenitors cauſed ——— 
their demeine lands to be talliated, they and 

their anceſtors were not wont to be talliated, 
but, in all aids granted to the king and his 
progenitors by the community of the realm, 

were wont to contribute with the community 

the county of Rutland; yet lately, when the 

king aſſeſſed a tallage upon his demeſnes, in the 

ſixth year of his reign, they werę talliated as 
tenants in ancient demeſne, and ſuch tallage 

was demanded of them by ſummons of the 
Exchequer. Whereupon the king commanded 

the barons of the Exchequer to inſpect Domeſ- 
day-book, and if they found thereby that the 

{aid towns were not of the ancient demeſne of 

the crown, and that the men thereof had not 

been talliated in any former times together with 

the demeſne-lands, but had always contributed 

to aids granted to the king's progenitors, and to 
himſelf, with the community EA the ſaid county, 

then to acquit them of the {aid demand, and | 


releaſe the diſtrefles. It alſo appears by the SecRot. Parl. 
rolls of parliament, in the firft year of the gs II. P.. 
ſame king, that when the communities of the Tyrell'. Hiſt. 


a I e of England, 
counties had granted a twentieth part of their 9. f. — 


moveable goods, the citizens, burgeſſes, and pend. p. 176. 


communities of cities and burghs, and alſo the 
tenants of the ancient demeſne of the crown, 
granted a fifteenth, Mr. Madox 2 <« that, 

as the king had tallage of the demeſne-men, ſo 
ſome ſubordinate or private lords had tallage of Hiſt. of the 
theirs : but that many of the lands which were Erchequer, 


T4 talliable © 7:7: 6 
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_ BOOK I. talliable to private lords were ſuch as at one 
— — time or other moved from the king, and were 


wont to be talliated to him while they were 
veſted in the crown. As, when the king 
granted to a ſubject a demeſne manor or town, 
together with the homages, aids, tallages, and 
other profits thereof to hold to the grantee and 
his heirs; in ſuch caſe the grantees and his 

heirs had power to talliate the men of ſuch 
manor or town to their own uſe, when the 
king talliated his demeſnes and manorsthrough- 
out England; but not otherwiſe, or at other 
times. Upon the whole, the condition of 
citizens and burgeſſes holding of the crown in 
_ thoſe days was never worſe, but often better, 
by diverſe privileges and favors granted to 
them than that of all its other tenants in ancient 
demeſne, who held by free ſoccage: and the 
fame may be affirmed of thoſe who belonged 


=. private lords. Vet, that all have been brought 


into a more perfect and a more regular ſtate 
of freedom, by re- aſſerting of the ancient 
rights, impaired by ill practices, or by the ap- 
plication of feudal notions to the courſe of law 
in this kingdom, beyond what was authoriſed 
by the conſent of the nation in parliament, 
cannot, I think be denied. From the firſt 
entrance of the Normans, till long after the 
times contained in this hiſtory, the power of 
reſtraining and curbing the royal authority 
was chiefly in the barons, who often connived 
at an irregular exerciſe of it, that they them- 
ſelves might be permitted, and even aided 4 

; ; [1 ' F 
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crown, in like acts of ſovereignty over their B; OO K II. 
vaſlals, particularly with regard to tallag ess. 
and other ſuch impoſitions. 

Lord Hale obſerves in his Hiſtory of the P. 102, 103, 

common law of England, that William the. 
«+ Firſt, after his victory, did, as all wiſe princes 
„ would have done, endeavour to make a 
« ſtricter union between England and Nor- 
„mandy; and, in order thereunto, he en- 
«+ deavoured to bring in the French, inſtead of 
the Saxon —_— then uſed in England: 
„from whence aroſe the practice of pleading 
« in our courts of law in the Norman or 
French tongue, which continued till the ſta- 
e tute of the thirty ſixth of Edward the Third.“ 
But it has been mentioned before, upon the 
authority of Ingulphus, a contemporary hi- Ingulphus. 
ſtorian, that even in the reign of Edward the p. 62. Gale's 
Confeſſor, French was ſpoken by moſt of the dition. 
Engliſh nobility, and the Norman forms were | 
uſed in legal proceedings. This made it much 
leſs difficult for William the Firſt to eſtabliſh 
the practice taken notice of by lord Hale, 
which indeed was abſolutely neceflary to en- 
able the Normans, whom he appointed his 
judges, or whom he enfeoffed with earldoms 
or baronies, or employed as ſheriffs or viſ- 
counts, to exercife the judicature which be- 
longed to their offices or fiefs. It muſt how- 
ever be obſerved, that moſt, of the laws and 
and charters of that age, and our oldeft law- 
books, Glanville and BraQon, were written in 
Latin. Ingulphus tells us, that, in the reign 

| | | 4 
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taught their firſt rudiments, not in the Engliſh 
but French language. Yet the deſire, which, 
he ſays, was ſhewn by the Normans, to aboliſh 


the uſe of the Engliſh was never effected: but 


on the contrary, from the intermixture of the 
two nations a language was. formed, in which 
the Saxon was much more prevalent than the 


Norman or French. We have a charter of 


King Henry the Third in the Engliſh of that 


time, which, as it is curious to fee how near 
the language then written approached to that 


of the preſent century, I have given, with a 
tranſlation of it into modern Engliſh, in the 
Appendix to this volume, from. Mr. Tyrrel's 


Appendix to the third volume of his hiſtory of 


England. No ſmall part of the difference be- 


- tween the original and the tranſlation 


appears 
to be in the comparative length of the words, 


which we have now abridged, by leaving out 


ſome of the vowels then in and omitting 
the ſyllable en at the end of many verbs; as, for 


example, writing land inſtead of loande, and 


fend inſtead of ſenden : an alteration which has 


not added to the harmony of the tongue. But 


there are in the Cotton library ſome manuſcript 


hiſtorical poems, compoſed in Norman French, 
by a reading clerk, named Wace, to whom (as 
he tells us himſelf) King Henry the Second 
gave a prebend at Bayeux, and many other be- 


nefactions. They have nothing to diſtingutſh 


them from the dulleſt chronicles of that age, 


but metre and rhymes. Vet as they are a ſpe- 
| cimen 


oo Ek ING HENRY UI. 
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cimen of what was then imagined to be poetry, BOOK II. 


I have tranſcribed ſome of them into the Ap- 
_ annexed to this volume. The poets of 


rovence wrote ſomething better; of which 


we need no other proof than the verſes com- 
poſed in their ſtyle and diale& by King Ri- 
chard the Firſt: but the beſt of the French ro- 


manciers were very inferior in genius, and the 


ſpirit of poetry, to the ancient Gallick and Bri- 


tiſh bards, or even to the Saxon and Daniſh 
poets before their converſion to Chriſtianity, 
which ſeems to have taken from them that 
wild greatneſs of imagination and ſentiment, 
diſcoverable in ſome of their ancient poems. 
There is no book written in French or Engliſh 
proſe, during the period which ] treat of, that 
has come down to theſe times. Indeed thoſe 
who in that age were beſt qualified to he au- 
thors all wrote in Latin. The familiar letters 
that between Becket and his friends, and 
all diſpatches of buſineſs, ſent to or from 
him in his exile ; nay, the very love - letters be- 
tween Abailard and his diſciple and wife Heloiſa, 
after their unfortunate ſeparation, were written 
in that language. lt is juſtly obſerved by Mr. 
Inett, in his Eccleſiaſtical Hiſtory, that the 


* concluſion of the ſeventh and the beginning ge rs 
« of the eighth century, have a taſte of learn- Hiſtory of 
e ing that is no where elſe to be met with te Engliſh 


“in the Engliſh writers before the Norman 
* conqueſt: but the writings of Adhelm biſhop 
of Sherburn, of Ceolfrid abbot of Jarrow, 
* and tutor to Bede, and thoſe of Egbert biſhop 


« of 


church, pg 


161, c. 10. 
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BOOK II.“ of Vork, and Eddius, and Bede, who all 


lived during that period, ſo erhnuſted the 


V. Aſſer. de 
Alfredi rebus 


genius of the Engliſh nation, that except 
& Alcuinus and Clemens, who were bred un- 
«s der Egbert, not long after Bede, and who, 
in the latter end of the eighth and the be- 
„ ginning of the ninth century, made ſo great 
* a figure in France, we find nothing like it in 
* the ſucceeding ages, till the Norman inva- 
ſion brought the ſpirit of this age to life 
% again.” One principal cauſe of that de- 
clenfion was the ravages of the Danes. The 
great Alfred expreſſed his grief, that whereas in 


geſtis, p. 27. times paſt, foreigners came to England in ſearch 
Camden. An- of wiſdom and learning, the Engliſh them- 
pes, Nor: e. felves, in his days, were forced to go abroad to 


mannica, 


" ſeek for them; while ſo groſs an ignorance 
overſpread the nation, that very few prieſts, 
ſouth of the Humber, could underſtand the 
ordinary ſervice of the church, and he knew 
none, ſouth of the Thames, that could turn a 
piece of Latin into Engliſh. Through the in- 
defatigable application of this admirable prince 
to the remedy of this evil, by bringing over 


learned pris. and by the example which 
f 


he gave hi to his ſubjects, ſcience began, 
under him, to revive in England ; but it de- 


clined again, under his ſucceſſors, wag" continued 


in a low ſtate till the entrance of the Nor- 
mans. 
A late French writer takes motos; that Wil- 


ham the Conqueror protected letters, and that 
they had great need of his patronage, in a time 


when 


OF KING HENRY II. 3 
| when books were ſo rare, that Græcia, counteſs 5 OO II. 
of Anjou, bought a collection of homilies at te 
price of two hundred ſheep, a buſhel of wheat, sg , N 
another of rye, a third of mullet, and ſome I Hiſtoire de 
ſkins of martins. But it is probable, that the France, p. 
dearneſs of this particular book was rather ow- — "og 1 85 
ing to an extraordinary value ſet upon it, by 
thoſe who ſold it, or recommended it to the 
counteſs, than to the general ſcarcity of books 
at that time: for we know that few of the 
greater convents, in France or in England, 
were unfurniſhed with libraries, and the diffi- 
culty was rather to find men who could read 
them. However this may have been, it is cer- 
tain that the Normans brought with them in- 
to England a taſte for learning. The nobles, 
indeed, were, for the moſt part, illiterate; but 
they valued knowledge in the clergy ; and as 
King Henry the Firft had himſelf attained to a 
good proficiency in it, his example induced 
ome of the lords. of his court to cauſe their 
children to be inſtructed in all the learning of 
thoſe times. William of Malmſbury tells us, 
that in an interview between Henry and Pope v. L. v. de 
Calixtus the Second, the young ſons of the H. I. f. go. 
earl of Meulant were brought forth by the ©* 20. B. 
king to diſpute with the cardinals in logick, 
which they did with ſo much vivacity and ſub- 
tilty of reaſoning, that it raiſed a great admi- 
ration in their antagoniſts, and obliged them to 
acknowledge, that learning flouriſhed more in 
theſe weſtern parts of the world, than they, in 
Italy, had heard or imagined. In the eighteenth 
| * | year 
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year of that reign died Florence of Worceſter, 
who compiled in Latin a Chronological Hi- 
tory of the World, and brought it down, 
with a particular and no contemptible account 
of the affairs of this iſland, to the year of our 
Lord eleven hundred and ſeventeen. A con- 
temporary hiſtory. of the chief events relating 
to the church of England, in the reigns of Wil- 
liam the Firft and his two ſuceſſors, till the 
year eleven hundred and twenty two, was not 
melegantly written in the ſame language by 
Eadmer, a monk of Canterbury. But the civil 
commotions in Stephen's reign where unfa- 
vorable to letters, and ſtopt the progreſs which 
probably they would have made under the 
patronage of King Henry's ſon, the earl of 
Gloceſter, if that nobleman, who inherited all 
his father's good qualities without his faults, had 
been more at leiſure tocultivate the arts of peace. 
Nevertheleſs, even that unhappy and turbu- 
lent time did not prevent him from encouraging 
the beſt genius for hiſtory that ever England 
had yet produced, by the favor he ſhewed to 
William of Malmſbury, whoſe merit I have 


already had oocaſion to ſpeak of, in the former 


parts of this work. Another ornament of the 
reign of Stephen was Ethelred abbot of Ri- 
vaux, who is equal, if not ſuperior, to William 
of Malmſbury in the elegance of his ſtile, but 
falls ſhort of him in judgement and weight of 


ſenſe. Simeon of Durham and Henry of Hun- 


tington, no mean hiſtorians, wrote alſo in 


thoſe times. Roger de Hoveden, who was a 


chaplain 
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chaplain to King Henry the Second, has left us B; OO Kk 11. 
two books of annals, carried on from the year- 
ſeven hundred and thirty two to the year twelve 
hundred and one, the fourth of King John ; 
in the firſt of which he has borrowed much v. yeubrig. 
from the two writers abovementioned, and in 1. ii. c. 16. et 
the ſecond from Benedict abbot of Peterbo-—- 5 
rough, who wrote a hiftory of the reigns of 
Henry the ſecond and his ſon Richard, begin- 
ning in the year eleven hundred and ſeventy, 
and ending in eleven hundred and ninety two. 

But, though much was ſtolen by this author, 
he added enough of his own to give him a con- 
ſiderable rank, in the opinion of Sir H. Saville 
and Mr. Selden, among the many hiſtorians 
who flouriſhed in the eleventh and twelfth 
centuries. William.of Newbury, one of theſe, 
deſerves to be mentioned with particular praiſe, 
for having had the courage, though a monk, to 
expreſs an approbation of King Henry the Se- 
cond's deſign of reforming his clergy, by 
bringing them under the coertion of the ſecular 
power ; and to cenſure Becket, after Rome had 
declared him a faint, for want of moderation 
and diſcretion in many parts, of his conduct. 
Another inſtance of the good judgement, and 
honeſt regard to truth, which appears in this 
author, is the having treated the fables of 
Geoffry of Monmouth with the contempt they 
deſerve, although they were then ſo much in 
vogue, that to oppoſe the deluſion was little - lp 
leſs dangerous, than to call in queſtion any 1 
error of popylar ſuperſtition eſtabliſhed B = 
9 | tnoriled - 
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BOOK H. thoriſed by the church. This ſincerity has 
— drawn upon him, in much later and leſs ig- 

norant times than his own, the diſpleaſure of 

| Hamphrey Lhuyd, and ſome other Welſh 

writers: ſo hard is it to eradicate, from the 

minds of an ancient people, the fond belief of 

any fiction, in which they imagine that the 

glory of their nation is concerned! ä 
Canutus, a monk of Canterbury, is ſaid to 

See Aubrey's have made an abridgement of Pliny's Natural 
3 of Hiſtory, and to have dedicated his work to 
W. 3 x hag King Henry the Second. Of Giraldus Cam- 
223.ctBalzus brenſis ſome mention has been made in former 
Cent. 3. n. 4. parts of this work; and I ſhall have occaſion 
to ſay more in giving an account of the affairs 

of Ireland, which he has recorded. It will be 

ſufficient to obſerve in this place, that if too 

much love of the marvellous, and a rancorous 

| hatred of King Henry the Second, which he 
contracted before the end of that prince's life, 

had not corrupted his veracity and diſhonored 

his judgement, he would have ſtood high in 

the catalogue of Engliſh hiſtorians -who flou- 

riſhed during that reign. Several others might 

be named who excelled in wit or learning 

about the ſame period; but of all theſe the 

moſt eminent were Peter of Blois and John of 
Saliſbury. Peter of Blois had been made 

| præceptor to William the Second, King of Si- 
v. Præfation. Cily, in the year eleven hundred and fixty 
ad opera eight, through the recommendation of Stephen 
_ bie. archbiſhop of Palermo, and chancellor of that 
| Se but the following yegr, upon the 


diſgrace 
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diſgrace and baniſhment of his patron, he re- BO OK II. 
tired into France ; from whence he-was pre- Vene 
ſently invited into England by Henry the Se- epiſt. 127. 
cond, who afterwards employed him, as his pri- 49: 
vate ſecretary, in many important affairs. From 
one of his letters it appears, that he had un- 
dertaken to write a hiſtory of the acts of that 
prince, and had almoſt completed it before the Epiſt. 14, 
end of his reign. Whether it ever was pu- 
bliſhed is uncertain; for no other trace of it 
has come down to our times: which may be 
juſtly lamented, as, from the confidence 
, — had in him, he muſt have been better 
informed, than any other hiſtorian in thoſe 
days, both of facts and counſels ; nor was 
any more capable of conveying them to po- 
ſterity with ſpirit and energy, which all his 
| works are very full of, befides a great erudi- 
tion, and an admirable fervor of virtue and 
piety. There is likewiſe in them a noble free- 
dom, becoming a Chriſtian philoſopher, in 
, reprehending the faults of perſons in high ſta- 
t 


tions, and rigorouſly cenſuring the diſorders 
and corruptions of the clergy : but, unhappily, 
8 he did not reckon a deſire of independence on 
e the civil authority, and an abſolute ſubjection 
f to the pope, among thoſe cn. On 


e the contrary he eſteemed them eſſential parts 
x of their duty. The ſame. notions alſo pre- 
y vailed in his friend, John of Saliſbury, who 
hs appears to have been little inferior to him in 
it learning, and ſuperior in the graces and ele- 
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BOOK Ul. gance of his ſtyle ; tho? neither was he quite 
eee, exempt from the barbarifms of the age. Some 


of his letters are animated with a ſpirit of Hber- 

ty, which would have done ner to a Greek 
or Roman republican, but with regard to the 
church he extended his ideas of hberty to an 
exemption from all obedience to the ſecular 
power. This rendered him ſo zealous in Bec- 
ket's cauſe, that he attended him in his exile ; 
and it will be ſeen in the following book of 
this hiſtory, that he was the moſt active of his 
agents in France, and truſted by him the moft 
deeply. Nor did this attachment ceaſe even 
after the death of that prelate ; for he became 
one of the many whe wrote accounts of his 
He, with much "he regard to his honor than 
to truth or 'fincerity fager what he has left 
on that ſubject is 1 5 of his own cha- 
radter; and the offence his whole conduct had 
Juftly given to the King, during the courſe of 
che difference between that prince and Becket, 
excluded him from thoſe favors which his me- 
tit would have otherwiſe entitled him to, in a 
court where none was neglected, and where a 
— * regard was fthewn to genius and 
rning. It is obſervable, chat his writings, 

'2s well 3s thoſe of Peter of Blois, are full of ci- 
Tations from the Latin clafficks, a taſte for 
"Which was Then rifing in France and England, 
and would, probably, have gone far towards 
refming the ape, if the minds of men had not 
Ke ered om 9 thoſe ſtudies 5 
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the ſubtleties of ſchool divinity, which Rome B OO Il, 
encouraged as more profitable for the mainte- ©? 
nance of her do&rines. The firſt teachers of 
this new art were two archbiſhops of Canter- 
bury, Lanfranc and Anſelm; to whom ſuc- 
ceeded Peter Abailard, the brighteſt wit of 
thoſe times: but the moſt illuſtrious maſter of 
it was Peter Lombard, made biſhop of Paris in 
the year eleven hundred and fifty nine. It was 
a great misfortnne to religion, and to learning 
in general, that men of ſuch acute under- 
ftandings as Abailard and Lombard, who might 
have done much to reform the errors of the 
church, and to reſtore ſcience in Europe, ſhould 
have depraved both by applying their admira- 
ble parts to weave theſe cobwebs of ſophiſtry, 
and confound the clear ſimplicity of evangelical 
truths by a falſe philoſophy, and a captious lo- 
gick. I cannot mention Abailard, without 
taking notice, that if his fair diſciple Heloiſe, 
inſtead of being compelled to read the fathers, 
or the legends of ſaints, in a nunnery, had been 
ſuffered to improve her genius by a continued 
application to polite literature, one may ven- | 
ture to ſay, from what appears in her letters, 4 
that ſhe would have excelled in it more than | 
any man of that age. | 
i Of the ſtate of learning at Oxford, in the | 
I, reign of which I am treating, I find little men- SeeCamden's | 
1; tion. But Ingulphus fays, that he learned Bran: 
t Ariſtotle in the ſchools of that city; and ano- nix. 
0 ther writer informs us, that, under the auſpices 
ge 1 Wis of 


WY I - ye" 0" kT" 


fu Do &@ 6 ow 


292 
BOOK II. 
— nerd 


” 
þ 


g 


HISTORY OF THE LIFE 


of King Henry the Firſt, the divinity leQure, 
which had been diſcontinued a long time in 


Oxford, began again to flouriſh. The civil 


war in the reign of Stephen muſt have di- 
ſturbed and interrupted the ſtudies there; but 
probably they revived again under Henry the 
Second: for we find, that in King John's time 
the number of ſtudents was three thouſand: 
And Matthew Paris calls the univerſity of Ox- 


ford, the ſecond ſ[chool of the church, nay, rather 


à groundwork: of the church, next after Paris. 


SeeCamden's 
Britannia, 
CaMBRIDGE 
SHIRE, 


Of the ſchools at Cambridge, from the reign 


of Henry of Firſt till that of Henry the Second, 


incluſively, Peter of Blois, in his continuation 


of Ingulphus, has given an account, which 
is thus tranſlated in the laſt edition of Cam- 
den's Britannia: Abbot Joffred ſent over 
* to his manor of Cotenham, nigh Cam- 
„bridge, Giflebert, his fellow-monk and di- 
“ vyinity-profefſor, with three other monks, 
* who followed him into England; and 
„ being well furniſhed with philoſophical 
learning, and other ancient ſciences, they 
daily repaired to Cambridge: where they 
„ hired a | Cana barn, made open profeſſion 


„of the ſciences, and in a little time drew a 


great number of ſcholars together. In leſs 
than two years their number encreaſed ſo 


„much, out of all that country as well as 


the town, that there was not a houſe, barn, 


4 Upon which they di 


or church big * to hold them all. 
perſed themſelves into 
ſeveral 
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e ſeveral parts of the town, imitating the uni- BOOK II. 
« verſity of Orleans. Betimes in the morn W . 
« ing Frier Odo, an excellent grammarian 
and fatyric poet, read grammar to the boys 
and younger fort, who were aſſigned him; 
according to the doctrine of Priſcian and Re- 
„ migius upon him. At one a clock Ter- 
ricus, a ſubtle ſophiſt, read Ariſtotle's lo- 
&« pick to the elder ſort, according to Por- 
„ phyry's and Averroe's introductions and 
„ comments. At three of the clock Frier 
„William read lectures in Tully's rhetorick, 
&« and Quintilian's inſtitutions; and Giſlebert, 
« the principal maſter, preached to the people 
„upon all ſundays and holidays. From this 
« {mall fountain we ſee large flowing ſtreams, 
making glad the city of God, and enriching 
the whole kingdom with many maſters and 
teachers, who came out of Cambridge, as 
nas from the holy paradiſe, &c, - 

Whether this was the firſt beginning, or only . 
a revival of learning in this town, it will 
not be neceſſary to inveſtigate here. But Mr. 
Camden takes notice, that the name of univer- See Camden's 
ſity was nor uſed till about the time of Henry Srronn. 
the Third, and then not for the place, but for suis. 
the body and ſociety of ſtudents. 

In a letter to Becket from John of Saliſbury Epiſt. T, + 
this deſcription is given of the ſtate of learning dg tue 
at Paris : * When I beheld (ſays he) the reve- I. i. epitt.24, 
&« rence paid to the clergy, the majeſly and glo- 

„ ry of the whole church, and the various occu- 
« pations of thoſe who applied themſelves to 


U 3 9 philoſophy 
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BOOK II. philoſophy in that city, it raiſed 
. 2 as if I had ſeen the ladder 
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admit as 
Jacob, the 
* top of which reached to heaven, and the fleps 
«© were covered with angels aſcending and de- 


* ſcending. On this paſſage I would obſerve, 


that the learning of the clergy in thoſe days was 


a mighty afliftance to their power, and to 
what this writer calls the majefly and the gory 


of the church, For, as it was almoſt confined 
to them, princes were under a neceſſity to em- 
ploy them in much of their buſineſs ; and the 
ſuperiority it gave them over the 1gnorant laity, 
though great in reality, was greater ſtill in 
opinion. The degree of it which Henry the 
Second had attained to, helped to ſhew him 


the enormity of the encroachments they had 


made on the civil authority, and ſtrengthened 
his mind to reſiſt them. It was likewiſe of no 
little advantage to him, that ſome of his no- 
bles had a ſufficient tincture of knowledge, to 


de able to ſerve him, in the higheſt offices of 
law and juſtice, Upon the whole, it may be 


ſaid, that a beam of light, in the twelfth cen- 
tury, began to break through the clouds of 
Gothic ignorance and barbariſm, but was ſoon 
afterwards obſcured by a thicker darknels. 
The great enereaſe of religious houſes muſt 


| be reckoned among the evils of this age, The 


V. Præfat. ad author of the Notitia Monaſtica computes the 
Nor. Monaſt. number of ſuch houſes, built in England 


during the reigns of Henry the Firſt, Stephen, 
and Henry the Second, at no leſs than three 
hundred, And Mr, Inett afferts, that more 
PIT ak woot | mong- 


buy continuing and encreaſing the depopulation 
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monaſteries and other religious ſocieties were g; OO k II. 

founded in that kingdom during the ſingle e: 

reign of Henry the Furſt, than in five hundre — 

years before, But he rightly obſerves, that Church, p. 

this was not peculiar to this nation. The '7* © 9 

high opinion of the merit of ſuch founda- 

tions, infuſed into the minds of the laity, by 

the divines of thoſe days; the hopes of com- 

pounding in this manner with the Deity for 

the greateſt offences; but more eſpecially the 

liberty, granted by the pope, of commuting for 

vows made to go to the Holy wars by bene- 

factions of this kind, filled all Europe with con- 

vents. In the year eleven hundred and fifty 

two, the Ciſtertian order, which had been 

founded in one thouſand and ninety eight, 

had no fewer than five hundred. Among 

other cauſes of the enereaſe of monaſteries in See Dugdale's 

this kingdom may be reckoned the civil war, Bronze, 

with which it was afflicted during the reign of Monaticen. 
King Stephen. For many of the nobility en- 

gaged in thoſe troubles endeavoured to attone 

for the pillage of the people, and other crimes 

they had committed, by raiſing or endowing 

religious houles ; and others deſired to ſecure 

for themſelves and their children a quiet aſy- 

lum in theſe places. The pernicious — 4 

quences of ſuch numbers of men and women 

being confined to a life of celibacy were grie- 

vouſly felt in the reign of Henry the Second, 


of the country, which the commotions in that 


of his predeceſſot had occaſioned. Nor was it 
v4 - aſmall 
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BOOK Hl. a ſmall inconvenience to the government of 
—— this monarch, in his diſputes with the pope, 


that he had ſo many perſons in his realm, who, 
by their ſeparation from ſociety, and the nature 


© of their inſtitutions, were more devoted to the 


ſee of Rome than the ſecular clergy; : which 
difference ſhewed itſelf, upon ſeveral occaſions, 
in the conduct of both. And the practice of 
exempting monks from the proper authority 
of the dioceſan biſhops encreaſed this miſchief, 
Such exemptions took their riſe from what was 
done by William the Conqueror in favor of 
Battle abbey 3 awhich made others, and more 
eſpecially thoſe of greater antiquity, endeavour 
likewiſe to free themſelves from the epiſcopal 
juriſdiction, by pretended ancient charters, the 
forgery of which was not diſcovered, or not 
regarded, by our kings, who thought that 
they advanced the royal prerogative by ſup- 
porting theſe claims, and making other grants 
of a like nature. In' the year eleven hundred 
and fifty four, the abbot of St, Albans obtained 
a bull from Pope Adrian, to exempt the abbey 
and their dependants, not only from the juriſ- 
diction of the biſhop of Lincoln, their dioce- 
{an, but from all epiſcopal authority, and to 
ſubject them only to that of the apoſtolical 
ſee; an innovation in the conſtitution and 
diſcipline of the church till then unknown in 
England, and which in France had been juſtly 
condemned by Pernard, who declared in one 
of his writings, * that the uniting of religious 
* houſes to the Holy fee, in this manner, was 
n 9 6 ag 
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« as monſtrous and unnatural a deformity in BOOK Il. 
« the church, as it would be in the natural 
* body to unite the finger to the head?“ 

Beſides the — to the ſtate from the in- 
dependence of theſe communities on all power 
but the papal, which was thus procured and 
eſtabliſhed during the times I write of, the great 
proportion of land, over and above all the for- 
mer poſſeſſions of the church, now thrown 
into mortmain, and the quantity of ſilver taken 
out of circulation, by the ornaments with 
which ſo many convents were decorated, muſt 
have been very hurtful to the trade and reve- 
nues of the kingdom, 

There is in the Cotton library a manuſcript 1 ng 
treatiſe of Giraldus Cambrenſis, which affirms B. xi. 
that William Rufus had conceived a deſign of 
taking from all the monaſteries, or religious 
houſes in England, founded andendowedby the 
Engliſh, all their lands and poſſeſſions, or the 
greater part thereof, and converting them into 
knights-fees ; ſaying, that near one half of the 
kingdom had been beſtowed on the church, 

from all which little or nothing could be drawn 
by the government, in any exigence whatſo- 
ever, for the defence of the ſtate. If this were 
true, it would account, more than any other 
reaſon, for the odious colours in which his cha- 
racter has been painted by the monks : but no- 
thing is ſaid of it by any contemporary writer; 
and even in the time of Richard the Second, 
after vaſt additions had been made to the wealth 
of the church, and particularly by the founda- 
| | tion 
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BOOK II. tion of ſo many more religious houſes, all the 
—— poſſeſſions of the regular and ſecular clergy 
were not eſtimated at more than a third 7 the 

kingdom, as appears by a proteſtation of the 

| See the Parl. OY of ee in 1 Beſides it 
| Hiſtory of was falſe, that in the time of William Rufus 
2" little or nothing could be drawn from the 
lands. of the church to the defence of the king- 

dom: for all the biſhopricks and abbies of royal 
foundation being then converted into baronies, 

they contributed to it equally with the other 

baronial poſſeſſions. Neverthelels it is poffible 

that this ſtory may have had ſome grounds of 

of truth : for William Rufus might naturally 

entertain. a deſire, if not 2 ſettled purpoſe, of 

taking away ſome of the lands of ſuch abbies 

and convents, as were not charged by his fa- 

ther with any military ſervice, and turning 

them into knights- fees. However this may 

have been, it is certain that the opulence of the 

monks, as well as the number of. them, in the 

times of Henry the Second, was enormous. 

And the luxury, in which men profeſſing po- 

verty lived, was ſcandalous and offenſive to 

the common ſenſe of mankind, We have in 

v. G.Camb. One of the treatiſes of Giraldus Cambrenſis a 
De rebus aſe deſcription of the table, which was kept by the 
4% "Ws monks of Canterbury, and which confiſted re- 
AngliaSacrà, gularly of ſixteen covers, or more, of the 
vol. ii. p. 480. moſt coſtly dainties. Theſe, he tells us, were 
| dreſſed with the moſt exquiſite cookery, to 
provoke the appetite and pleaſe the taſte. He 
alſo ſpeaks of an exceſſive abundance of wine, 
5 N : particularly 
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particularly claret; of mulberry wine, of mead, B O OK 11. 
and of other ſtrong  hquors, the variety : — — 
which was ſo great in theſe repaſts, has no 
place could be found for ale ; though he in- 
forms us, that the beſt was made in England, 
and particularly in Kent. | 

There is likewiſe an account in the ſame au- 
thor, ** that the prior and monks of St. Swi- 
thin at Wincheſter threw themſelves 
5 ſtrate at the feet of King Henry the Second, 
* and with many tears complained to him, 

that the biſhop of that dioceſe, to whom 
they were ſubject as their abbot, had with- 
« drawn from them three of the uſual number 
* of their diſhes. Henry enquired of them, 
„% how many there till remained: and being 

informed they had ten, he ſaid, that he him- 
« ſelf was contented with three, and imprecated 
* a curſe on the biſhop if he did not reduce 
5 them to that fl ens N eat this ſtory, 
rather to ſhew the 2 the king than 
the exceſs of the monks. | 

In what manner the laity feaſted in thoſe 
days John of Saliſbury has given us a ſhort 
deſcription. He fays, the houfes, on ſuch 

_ occaſions, were ſtrewed with flowers; and 
the jovial company drunk wine out of gilded 
horns, and ſung ſongs when they became 
inebriated with their liquor. This is a better 
account of the feſtivity of our anceſtors, than 
that given by Froiffard, who ſays that the 
Engliſh, in the time of Edward the Third, 
$'enyurotent mouit triſiement, a la fagon de leur 


ai ; 
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BOO K IT. pays; got drunk in great ſadneſs, aſter the 
y—— manner of their country. In the time of Henry 


the Second, and for ages afterwards, the great 
halls of the caſtles, or principal manor houſes, 
in which the nobility and gentry reſided, were 
crouded with vaſt numbers of their vaſſals and 
tenants, who were daily fed at their coſt ; and, 
in order to ſupply the conſtant plenty required 
for ſuch profuſe hoſpitality, they kept in their 
hands large demeſnes, which were cultivated 
by their villeins : and received their rents, not 
in money, but in divers kinds of proviſions, 
from many of thoſe farmers to whom they had 
granted freehold lands, adjacent to their ſeats. 


enn fill more than the Fal 


obligations, attached the vaſſals to their lords, 
and enabled theſe : to become formidable to the 
power of the crown. When the weather per- 
mitted it, the chace drew together- all the 
neighbouring gentry ; nor was it difficult, in 
ſuch meetings, to form or put into action 
thoſe factious confederacies, to which the genius 
of the people was ſtrongly inclined. It muſt 
be obſerved, that to be ſkilful in the arts of 
hunting and hawking, was anciently eſteemed 
one of the requiſite qualifications for chivalry, 
and preferred to all other knowledge. The 
Lombard laws and the capitularies forbad a 
gentleman to ſell his ſword, or his hawk, 
even for the payment of his ranſom, This 
fort of chace, which was a diſtinguiſhing pri- 
vilege of the nobles, delighted them the more, 
as th ladies took part in it, and * to 

. a ve 
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have made it their principal amuſement. The B © OK II. 
high and romantic gallantry, which prevailed . 


in thoſe times, muſt have given the fair ſex 
ſuch ideas of themſelves, as were much above 
the character of mere good houſewives, though 
moſt of their time was employed in houſhold 
cares. And, from what we read of {ſome la- 
dies in the twelfth and thirteenth centuries, 
there is reaſon to believe, that their minds 
were elevated by thoſe ideas to a more than 
ordinary pitch of greatneſs. 1t is likewiſe pro- 
bable, that the imitation of royal ſtate which 
the great barons kept up in the eſtabliſhment 
of their houſeholds, and the whole manner of 
living at their habitations in the country, not 
only drew to them the reverence of the peo- 
ple, but ſo raiſed their thoughts of their own 
dignity that it was difficult for them, in their 
| attendance on the king, to confider themſelves 


as his ſubjects, and much more to deſcend to 


any ſervile obedience. | 

Some of the nobles in the age of which I 
write, and eſpecially the biſhops, were mag- 
nificent builders. Giraldus Cambrenfis in- 
forms us, that Henry de Blois, biſhop of 


V.G. ** . 


De vitis Sex. . 


Wincheſter and brother to King Stephen, had, Epiſcop. coe- 


during the anarchy of thoſe times, preſumed 
to pull down the royal palace of Wincheſter, 
which was notinferior to thatof London, either 
in the extent or quality of the buildings, be- 
caule it ſtood too near his church ; and, that 
nothing might be wanting to compleat this of- 
fence againſt the majeſty of the crown, even 

| | ventured 


taneorumin 
Anglia Sack 
vol. 2. p. l. 
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BOOK 11. ventured to carry off and employ the materials 
n erxecting a fine palace, for himſelf and his 
ſucceſſors, in another part of that city. The 

ſame author 
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ſpeaks of other works of ibis pre- 


late, for the embelliſhment of his ſeats, which 


to exceed the power of 7 them- 
ſelves; particularly vaſt ponds, ſupplied by 
aqueducts, carried on with A. difficulty 
and expence, or by waters brought through 


various windings, and from a diſtance, 


under ground. He had likewiſe menageries of 


birds and beaſts from all parts of the world; a 
kind of magnificence which he ſeems to have 
taken from his uncle, King Henry the Firſt, 


I. v. de H. I. ho, (as William oof Malmfbury tells us) had 


f. 91. 


an encloſure in his palace of Woodſtock, 


where he kept a variety of rare animals, pre- 


ſented to him by foreign kings, at his own 
earneft requeſt; among which lions, leopards, 


lynxes, camels, and a porcupine, are men- 


tioned by that hiftorian, He alſo deſcribes 
two very ſpacious and beautiful caſtles, erected, 
at an immenſe charge, in the reign of King 
Stephen, by Roger biſhop of Saliſbury; the 
ſtones of which — ſo cloſely and ſo artfully 
zoined together, b ee to be all one 
ſOlid rock. | 


By many evidences it appears, that a luxury 


in apparel was very general among the nobles 


See Spel- 
man's 


| Councils, 


vol. ii. p. 41. 


and and gentry of that age. Even the nuns were 


from it, as may be inferred from a 
—— the legatine ſynod at Weſtminſter, in 
the ' year eleven hundred and thirty _—_ 

w whic 
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which, under pain of an anathema, forbids BOOK N. 
them to uſe the parti-coloured fables, called in 


French petit gris, martin, ermine, and beaver 
kms, or golden rings; or to curl or curiouſly 


ſet their hair. William of Poictou takes no- vid. Pidzv. 
tice, that the Engliſh women in his time, viz. geſt. Gul. 

in the reign of William the Conqueror, excel - Pucis, P. 211. 
led in embroidery; and tells us, that the gar- 


ments of thoſe Engliſh noblemen whom that 
prince carried over with him mto Normandy, 
m the firft year of his reign, were richly in- 
woven and incrufted with gold. He fays 
alſo, that among the men of that nation there 
were good artificers of all forts ; that Germans, 
or Dutchmen, very fkilful in all the fmer 
manufactures, were ſed to ſettle among them; 
and that foreign manufactures were imported 
from the moſt diſtant countries, by merchants 
trading to England. As one can hardly 
imagme that this writer, who came over with 
the duke of Normandy, was partial to the 
Englifh, I think this account of their opu- 
lence, commerce, and induftry, which he 
gives us as an eye-witnels, is of no {mall 
weight. Nevertheleſs, as we are told by 
William of Malmſbury, m a paſſage I have 
cited before, that the garments of the Engliſh, 


before thiir intermixture with the Normans, 


were generally plain, I prefume that the em- 


broidery, and other fine manufactures, fpoken 


of by William of Poictou, were only worn by 

the nobility of the firſt rank. But it 

that, 1 in the times of Henry the Second, ow 
whole 
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— — faſhions of the Normans, were as magnificent 
| nn their drels as their fortunes could bear. And 
L. 3 ub. We are informed by Ordericus Vitalis, that, 
e during the reign of William Rufus, the mode 
| of apparal was changed, not only in England, 
but all the weſtern parts of Europe; ſo that, 
inſtead of cloſe coats, which had been uſed till 
that time, as moſt commodious for exerciſe 
and a military life, trailing garments with long 
ſleeves, after the manner of the Aſiaticks, were 
univerſally worn. The men alſo were very 
nice in curling and dividing their hair, which 
on the fore part of their heads they ſuffered to 
grow very long, but cut ſhort behind. The 
extraordinary fervour of zeal expreſſed by An- 
ſelm, and other churchmen of that age, 
againſt this faſhion, ſeems ridiculous; but we 
find from the words of the abovementioned 
V. Ord. Vit. hiſtorians, that they combined it with the 
uefupra. idea of an affected effeminacy, and ſuppoſed it 
to indicate a diſpoſition to an unnatural vice, 
which was very prevalent in thoſe times. The 
good prelate, whole piety was ſo much ſcan- 
dalized at it, would have done well to con- 
ſider, how much more the celibacy to which 
he forced the clergy, and the number of mo- 
naſteries in this kingdom, might contribute to 
encreaſe that abominable wickedneſs, than any 
mode of dreſs. And indeed we are told that 
his preaching prevailed with the Engliſh to 
cut their hair, but could not reform their 
- morals. 2 
Son I find 
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I find no grounds upon which I can form BO OK II. 


any eſtimate of the number of people in Eng- 
land, during the reign of King Henry the 
Second, One cannot judge of it by the num- 
ber of inhabitants in the capital ; becauſe, from 
the manners and policy of the times, the peo- 
ple lived more diſperſed than they uſually do 
in theſe times. The king's court was not 
fixed, and every diſtrict had a leſſer court of 
its own, in the caſtle of an earl or great baron; 
which rendered the country more populous, 
in proportion to the Metropolis or other prin- 
cipal cities, than it is at preſent. In general it 
may be ſaid, that the police then eſtabliſhed, 


which forced the common people into an order- 


ly way of living, and the hardy and healthy 


education. . to perſons of both ſexes, 
n greatly conducive to propa- 


muſt have 


Sir Henry Spelman obſerves, from the leſ- 
ſer Domeſday- book, that in all the county of 
Norfolk, which is above fifty miles in length, 
and about thirty in breadth, there were, at 
the time when that regiſter was compiled, but 


ſixty fix lords of manors, who had the proper- 


ty of the ſoil. Under theſe all the reft of the 
free inhabitants of that province held by ſubin- 
fendation ; nor was the proportion much great- 
er in other parts of the kingdom. But, 


during the reigns of Henry the Firſt and his 
two next ſucceſſors, property became more di- 
vided, and the number of landholders in chief 


was conſiderably augmented : yet it appears 
ST: HB. X from 


395 


V. Gloſſ. 
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BOOK I. from Dugdale's Baronage, that, till long after 
— — the death of Henry the Second, the earls and 
barons were rolfeſſeg of vaſt eſtates ; and the 
far greater part of all the lands of England was 
held by them in demeſne, or under them by 
| meſne tenants. Of the exact number of the 
| peerage in Henry the Second's reign I find no 
| account. But Mr. Selden has ſhewn from the 
| See Titles of cloſe rolls of the forty ſeventh year of Henry 
II. e "rs Par. the Third, that a — and thirty temporal, 
Vith fifty ſpiritual barons, were ſummoned by 
that king to. perform the military ſervice due 

by their tenures. And it appears by a record, 

that in the thirty fifth year of Edward the 

See, the Par- Firſt, eighty fix temporal barons, twenty 
Hin biſhops, and forty eight abbots, were ſum- 

vo).i. p. 151. moned to a parliament rhe at Carliſle. 

I ſhall conclude this account of the civil and 
political ſtate of the kingdom, during the 
times of which I write, with two remarks ; 
firſt, that the privileges granted, or confirmed 
to. the nation, within that period, though 
often violated by our kings, were perpetually 
reclaimed, and. — — from time to time, 
by new confirmations, the laſt of which was 
the bull of. rights, that great compendium of 
our. ancient, conſtitutional liberties, the glory 
of this, and the envy of every other * 


. I 4 that for ſome ages after the ſettle- 
our government by King Henry the 

ny the High {pirit of the nobles, and the fe- 
rocity of the people, were ſtronger fences to 
botk aga inſt ts and — than laws 


or 


„ 
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or charters; but, at the ſame time had ſuch a BO OK II. 
tendancy to diſturb the tranquility and order 


of ſociety, that theſe could hardly be preſerved, 


even in the reigns of good princes, without 


ſome ſuch exertions of the royal authority, as 
approached too near to an illegal and arbritary 
power. But in later times, as the temper of 
the nation grew milder, the ſame rigour in 
government was no longer requiſite, or fit to 
be uſed; and liberty ceaſing to border upon 
anarchy, the regal part of our conſtitution 
could, with ſafety to the publick, be ſet at 
{till a further diſtance from abſolute monarchy. 
In the preſent ſtate of our whole political ſy- 
ſtem we have nothing to wiſh, but that the 
{pirit of liberty may be moderated with ſuch 
diſcretion, and ſupported with ſuch firmneſs, 
as that we may never again find it neceſſary to 
ſeek a remedy againft anarchy in an extenſion 
of prerogative ; nor yet be drawn by the cor- 
ruption and diſſoluteneſs of manners, which 
too naturally attend a high degree of politeneſs, 
to relax the ancient Britiſh vigour and dignity 
of mind, which hitherto neither violence has been 
able to ſubdue, nor proſperity to enervate. 


END of the SECOND BOOK. 
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NOTE Ss 


To THE 


THIRD VOLUME 


OF THE 


Hiſtory of che Life of King Hr Nay 
the Second, 


Pr 13. who n in the mongftery of BOOK IL. 
8 


Bourgdieu, in Berry. 
This convent is called, by the hiſtorians of thoſe 
times, Monaſterium Dolenſe ; and pope Alexander's 
letters from thence are dated apud Dolum, becauſe it 
was founded by the lords of Deols : (V. Boulanyil- 
liers Etat de la France, t. ii. p. 201.) A caſtle ad- 
jacent to it is, for the ſame reaſon, called Caſtrum 
Dolenſe. It muſt not be confounded with Dole in 
Franche Compte, 


P. 21. Nay even theſe biographers themſelves acknows- 
ledge, that one reaſon which induced Henry to pro- 
mote him to Canterbury, wwas, becauſe he hoped, that, 
by his means, he ſhould manage eccleſiaſtical, as well 
as ſecular affairs, to his own ſatisfaction. 


This is confirmed by Fitſtephen, another 0 v. Stephan. 
Becket's hiſtorians, in the following words: ( Sta- in vita d. T. 


tuit ergo rex Angliæ cancellarium ſuum in archi- 
cor atum promovere, intuitu meritorum perſonæ. 
3 con- 
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BOOK II. Cc confidens, quod fibi ad placitum et nutum, ut can- 
cc cellarius fecerat, archiep1/copus obſequeratur.” 


P. 38. they did not deny the words which were laid to 
_ their tharge; but alledged, that they were ſpoken 
when their minds were heated and diſordered with 
Wine. 
Giraldus Cambtenſis, from whom TI relate this 
v. G. Cam- particular, tells us, that one of the company ſaid 
brenſ. de Vitis to Henry, © Perhaps we did ſay the words we are 
ſex Epiſcop. c charged with; and we ſhould have ſaid ftill worſe, 


. if our wine. bad not failed us.“ As Plutarch 
2251 zany aſcribes the very ſame anfwer to ſome ſubjects of 
| Pyrrhus, in his Life of that prince; I rather 
ſuppoſe, that this hiſtorian applied the expreſſion 
he found in that author to a fimilar caſe, than that 
it was uſed in this inſtance. - But as it is certain he 
was far from being diſpoſed to invent any fiction to 
King Henry's advantage, I make no queſtion that 
this ſtory is true in che main; to wit, that ſome 
perſons, accuſed before that monarch of having 
talked of him too freely, over their cups, pleaded 
their ebriety in excuſe of it, and were generouſly 
forgiven. It 1s obſervable, that Giraldus particu- 
larly mentions the biſhop of Worceſter, as impli- 
cated in this affair; a prelate whole name he would 
hardly have made uſe of, without good authority, 
upon ſuch an occafion. ee. 
Another remarkable inſtance of Henry's clemency 
and good-nature towards the ſame prelate is given 
p. 64,65, by Fitſtephen. He tells us, that the biſhop,. who 
was ſon to Robert earl of Gloceſter, and had been 
bred up with the King under his father's tuition, 
reproached that monarch, in an angry converſation 
between them, with having acted unkindly towards 
his brothers and himſelf, which was an ill requital 
of the great ſervices done by that nobleman to _ 
N N an 
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and his family; and alſo with detaining the re- B OO K II. 
venues of the church. Theſe complaints being 
made in the hearing of many perſons, with great 
freedom and ſharpneſs, a knight of Aquitaine, who 
was preſent, ind did not know the biſhop, en- 
quired, who it was, that Tpoke to the king in ſuch 
a manner? And being told, he made anſwer, that 
it was happy for the king the man was a prieft; for 
had he been a ſoldier, he would not have left that 
prince two acres of land. Whereupon another of 
the court thinking to recommend himſelf by it to 
Henry, chid and threatened the biſhop. But the 
King took his part, and ſeverely reprimanded the 
officious zeal o the courtier. 


P. 40. The king's good humour ſeems indeed to have 
been ſometimes too playful in the eye of the public. 
Of this Fitſtephen has given us an extraordinary V. Stephan, 

inſtance. He tells us, that one day, as the king ROSE T. 

and Becket, his chancellor, were riding together IA 

through the ſtreets of London, 1n cold and ſtormy POT ET OY 

weather, the king ſaw coming towards them a 

poor old man, in a thin coat, worn to tatters. 
ould it not be a great charity (ſaid he to the 

chancellor) to give this naked wretch, who is fo 
needy and infirm, a good warm cloak? Certainly, 

anſwered tliat miniſter, and you do the duty of a 

king in turning your eyes and thoughts to ſuch 

objects. While they were thus talking the man 
came near; the king aſked him, if he wiſhed to 
have a good cloak? and turning to the chancellor 

ſaid; 75 ou ſhall have the merit of this good deed f 

charity: then ſuddenly laying hold on a fine new 

ſcarlet cloak lined with furr, which Becket had on, 
he tried to pull it from him, and after ſome 
ſtruggle, in which they had both like to have fallen 
from their horſes, prevailed. The poor man had 
X 4 the 
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& cellarius fecerat, archiepiſcopus obſequeratur.” 


P. 38. they did not deny the words which were laid to 

_ their charge; but alledged, that they were ſpoken 

when their minds were heated and diſordered with 
Wine. 

Giraldus Cambrenfis, from whom I relate this 
v. G. Cam- particular, tells us, that one of the company ſaid 
brenſ. de Vitis to Henry, © Perhaps we did ſay the words we are 
ſex Epiſcop. « charged with; and we ſhould have ſaid fill worſe, 


oe r e bed at Fad Ae Pc 


Par. ii. p. 427. aſcribes the very ſame anſwer to ſome ſubjects of 


Pyrrhus, in his Life of that prince; I rather 
ſuppoſe, that this hiſtorian applied the expreſſion 
he found in that author to a ſimilar caſe, than that 
it was uſed in this inſtance. But as it is certain he 
_ was far from being diſpoſed to invent any fiction to 
King Henry's advantage, I make no queſtion that 
this ſtory is true in che main; to wit, that ſome 
perſons, accuſed before that monarch of having 
talked of him too freely, over their cups, pleaded 
their ebriety in excuſe of it, and were generouſly 
forgiven. It is obſervable, that Giraldus particu- 
larly mentions the biſhop of Worceſter, as impli- 
cated in this affair; a prelate whoſe name he would 
hardly have made uſe of, without good authority, 
upon ſuch an occafion. N ü 
Another remarkable inſtance of Henry's clemency 
and good- nature towards the ſame prelate is given 
p. 64,65, by Fitſtephen. He tells us, that the biſhop,, who 
was ſon to Robert earl of Gloceſter, and had been 
bred up with the King under his father's tuition, 
reproached that monarch, in an angry converſation 
between them, with having acted unkindly towards 
his brothers and himſelf, which was an ill requital 
of the great ſervices done by that nobleman to ”_ 

| an 
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venues of the church. Theſe complaints being 
made in the hearing of many perſons, with great 
freedom and wed jen a knight of Aquitaine, who 


was preſent, and did not know the biſhop, en- 
quired, who it was, that ſpoke to the king in ſuch 
a manner? And being told, he made anſwer, that 
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it was happy for the king the man was a prieſt; for 


had he been a ſoldier, he would not have left that 


prince two acres of land. Whereupon another of 


the court thinking to recommend himſelf by it to 
Henry, chid and threatened the biſhop. But the 
King took his part, and ſeverely reprimanded the 
officious zeal of the courtier. 


P. 40. The king's good humour ſeems indeed to have 
been ſometimes too playful in the eye of the public. 
Of this Fitſtephen has given us an extraordinary 

inſtance, He tells us, that one day, as the king 

and Becket, his chancellor, were riding together 
through the ſtreets of London, in cold and ſtormy 

weather, the king ſaw coming towards them a 


— 


hoo old man, in a thin coat, worn to tatters. 


Would it not be a great charity (faid he to the 


chancellor) to give this naked wretch, who is fo 
needy and infirm, a good warm cloak? Certainly, 
anſwered that miniſter, and you do the duty of a 
king in turning your eyes and thoughts to ſuch 
objects. While they were thus talking the man 
came near; the king aſked him, if he wiſhed to 
have a good cloak? and turning to the chancellor 
ſaid; You ſhall have the merit of this good deed of 
charity: then ſuddenly laying hold on a fine new 
ſcarlet cloak lined with furr, which Becket had on, 
he tried to pull it from him, and after ſome 
ſtruggle, in which they had both like to have fallen 
from their horſes, prevailed. The poor man had 
X 4 the 
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in vita S. T. 
Cantuarien- 


ſis, p. 16, 17. 
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ad 529. Ad- 
ditament. ad 
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the cloak, and the courtiers laughed like good 
courtiers, at the pleaſantry of the king. 


P. 44. Before her death ſhe retired to the Nunnery of 
| Gba low, near Oxford, and there ſhe died. Henry 
eſtorved large revenues on the convent, &c. 

In the Diſſertation concerning Fair Roſamond, 
annexed to the fifth volume of Rapin's Hiftory of 
England, tranſlated by Mr. Tindal, fourth edi- 
tion, the authority of Nicholas Trivet i is quoted to 
prove, that the Nunnery of Godſtow was founded 
by mag: Koko. But that it was founded in the 
reign of King Stephen, and that the body of 
Roſamond was depoſited there during the life of her 


lover, King Henry the Second, appears undeniably 


from ſeveral records, that are publiſhed by Dug- 
dale, in the firſt volume of his Monaſticon, and in 
the additions to 1t annexed to the ſecond, Another 
miſtake made in the Diſſertation abovementioned, 
is the ſuppoſing that the biſhop of Lincoln, who 
ordered the body of [Roſamond to be removed out 
of the church, was the famous Groſteſt, who held 
that ſee under Henry the Third; whereas it was 
done inthe reign of Richard the Firſt, anno dom, 


1191, by Hugh, biſhop. of Lincoln; as we are 


informed by. Roger de Hoyeden, who lived at that 
time. (V. Hoveden, f. 405. b. lin, 20 ſub ann. 
1191. ann. pars poſter.) There is in the Monaſti- 
con a fragment from Leland, which ſays: © Roſ- 
« amonde's Tombe at Godeſtowe N unnery was 
taken up a late: it is a ſtone with this inſcription 
* Tumba Roſemundæ. Her bones were cloſed in 
6e jede, and withyn that, bones were cloſed yn 
6 letter | leather]: when it was opened there was a 
66 very a ny came out of 1 


P. 58. 


OF KING HENRY HI. 313 


P. 58. A late ingenious French writer has very jufily BOOK II. 
obſerved, that wearing ſuch enſigns on their ſhields, —— 
and appropriating them to aiftinguiſh particular fa- 
milies, could not have been the general practice in 
Europe till after the death of William the Conqueror : 
for if it had, his ſon Robert muſt have known him 
. by his armour and could not have ignorantly thrown 
him to the ground, as hath been n: in the book 
- prefixed to this hiſtory. 
To this ee ig I will add, that the laborious 
Herald, Mr. Sandford, ſays, in his Genealogical 
Hiſtory of the Kings and Queens of England, that 
Gules 2 Lions paſſant regardant or are the arms 
* aſſigned to Willam the Conqueror, as alſo to 
hy Robert duke of Normandy, King William the 
Second, and King Henry the Firſt, derived (as 
9 iradition tells us) hereditarily from Rollo, the firſt 
« duke of Normandy; who is ſaid to have born in 
* his eſcocheon or ſhield the ſame charge, affect- 
© ing, as ſeveral other Norman princes did, that 
Sovereign beaſt, the lion.“ But then he adds, 
© I term theſe arms attributed or aſſigned, becauſe I 
cannot find, either by monuments, coins, ſeals, or 
any contemporary. author, that ſuch were in uſe 
with theſe ſeveral princes; but that following ages 
did aſſign or fix them upon the norman line, to 
« diſtinguiſh it from the ſucceeding Plantagenets, 
* that did bear Gules 3 Lions paſſant regardant or 
* (King Henry the Second, the firſt of that race, 
adding to the Norman arms the lion of Aquitane | 
of the ſame metal, in a field of that colour, in 
* the right of Fleanor his wife heir of that coun- 
* try) and for this cauſe are they painted for the 
** conqueror, upon the tomb of Queen Elizabeth, 
© in Henry the Seventh's chapel at Weſtminſter, 
* impaled with thoſe of Queen Maud of Flanders 
> "4 wife; arms alt; ae to the forreſters wal 
«66 
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* firſt earls of Flanders to the time of Robert the 
*« Frifon: and the arms alſo of King Henry the 
* Firſt, impaling them of Queen Maud of Scotland: 


ruhen indeed impalements were not known before the 


* time of Henry the Third, if fo ſoon; as I ſhall 
* prove in its proper place.” Vet the ſame author 
ſhews, that devices were uſed in the time of the 
conqueror, but taken up and laid down at pleaſure. 
And fays, © *Tis probable the reaſon why the ſhields 
&« of that age were left blanks, or of one fimple colour 
&* or metal, was to receive the impreſs of every fancy, 
ce that either pleaſed the bearer or the painter.“ 


P. 71. 72. This ſeems to have been the conflant ſup- 


port of the Navy: but upon extraordinary occaſions 
danegeld was levied; and, although at the end of 


that century the name was loft, a lite proviſion was 
often made, in every age, by our parliaments, for 
_ the defence of the Britiſh ſeas and ſecurity of the 


Rot. Parl. 45 Edw. III. the commons pray, 


that the franchiſes of the ſea totons and havens may be 


allowed to them as heretofore ; and fay, that by default 
thereof the navy of England is much decayed,” &c. 
Theſe franchiſes were, the being diſcharged of 
armies and defence at land, and of all ſubſidies 
granted in parliament. But Mr. St. John, in his 
ſecond day's argument for ſhip-money, obſerves, 
that theſe were for ordinary ſervice: hidage and 
danegeld for extraordinary. Bracton ſpeaks of 
hidages as not being feudal dues, but among thoſe 
grants that were de neceſſitate et ex communi conſenfu 
totius regni introducta. (V. Bratton, I. ii. p. 37.) 
Danegeld was a hidage, being laid upon hides of 


SeeForteſcue land. Forteſcue ſays, that in his time (under 


of abſolute 
and hmited 
Monarchy, 


p. 44, Cc. 6. 


Henry the Sixth and Edward the Fourth) the king 
had the ſubſidy of tonnage and poundage for the 
| keeping 


/ 
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keeping of the ſea, and that it ought to be applied B O O K 11+ 
to no other purpoſe. - | — —-— 


P. 83. Atnight's-fee ſeemes to have been uſually com- 

poſed in thoſe days of two bides of land, or of two 

hides and a half. | | 

Sir Henry Spelman ſays, ” that the Normans 
* changed the name of a hide of land, and called 
& It carue, a ploughland ; and, as it ſeemeth, in 
« erecting and laying forth their knight's-fees, 
e aſhgned ordinarily two carues or ploughlands to a 
* knight's-fee. For 'tis noted out of the Black 
&* regiſter of St. Edmond's-bury, that William the 
* Conqueror gave to Baldwin, then abbot there, 
* eighty ploughlands, from which he might conſti- 
e tute forty knight's-fees, octoginta carucatas terre, 
e unde feodaret quadraginta milites.” (V. Spel- | 
man's treatiſe on Feuds and Tenures, c. 27.) But v. Madox 
it appears from the rolls in the reign of Henry the Hiſt. of the 
Second, that two knights held five hides of the Exebeg. e. 15. 
biſhop of Chicheſter for two knight's-fees, and ten b. 4 
hides had been taken from the demeſne of that ſee, 
to enfeoff four knights, ſoon after the Norman 
conqueſt. By the Red Book of the Exchequer it 
appears, that in Henry the Second's reign a di- 
ſtinction was made between knight's-fees of the old 
and of the new feoffment. The latter were thoſe 
that had been granted after the death of Henry the 
Firſt ; and ſome of them, being ſmaller than the 
former, paid only twelve ſhillings for ſcutage, 
when the former paid twenty. But others of them 
were charged at the ſame rate to thoſe payments, . — 9 
and muſt therefore have been nearly of the ſame pf, G. de 
value, I likewiſe obſerve in the rolls, that ſeveral auxilioMatil- 
barons, who had fees of the old fecffment, were alſo dæ filiæ regis 
poſſeſſors of ſome of the new feaſtment; and, upon 8 
the whole, I ſee no reaſon to believe, that a di inct William de 
and Albiney, 


* 
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and inferior order of barons was conſtituted by theſe 
tenures, as ſome have thought. 


P. 83. Sir H. Spelman ſays, that a * tenant, 
zho had more than a ſingle knight's-fee, was called a 
vavaſor, which, he thinks, was a degree above 

. #nights: yet we generally find that name applied to 

any vaſſal, who held a * fief of a tenant in 

chief of the crown. 

Many proofs might be given of this from books 
and records. of that age. Mr. Selden fays, in his 
Titles of Honor, part II. c. v. ſect. xvii. ©. There 
* were two kinds of knight's-fees (as to this 
day allo there are); thoſe that were held in chief 
« of the king; and thoſe that were held by a 
«© meſne tenure, called alſo anciently vavaſories. 
* Of the firſt kind only, theſe baronies (as alſo the 
* baronies or honors of earls) were made; and they, 


.« 2 ſubinfeudation for the moſt part, made the 
0 


cc 


ond. And by themſelves and others provided 


“& at their own charge, or by their tenants (whom 


they made by ſuch ſubinfeudation), they per- 


C 


A 


formed the ſervices reſerved by the king, As, 
if the king gave twenty knight's-fees to be held 
« in chief, or lands to be held by the ſervice of 
« twenty knights or men at arms (which was the 
<« ſame kind of gift), if the patentee infeoffed others 
of part to be eld under him (for example) by 
4e the ſervice of fifteen knights, then the king was 
“ ſerved, at the charge of his baron he patentee, 
& with five knights; and the other fifteen were 
* ſupphed by thoſe that held the reſt by meſne 
« tenures ; yet ſo, that, if they failed in their ſer- 
6 the baron was to pay eſcuage, according 
< to their number, to the king, and to have his 
* like remedy againſt them.“ Concerning eſcuage 


LA 


| much! is ſaid in other places of this work; but I 


would 
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would obſerve here, that, in ufing the word paten- B O OK II. 


tee, Mr. Selden could not mean, that, in the times 
when this military policy was eſtabliſhed, there 
were any barons by patent, but it is ſignificant of the 
terms on which the lands were granted. 


P. 84. But theſe inſtances were extraordinary; the far 
greater number of the military tenants in chief having 
many ſubvaſſals. 

The learned Mr. Juſtice Wright has well obſerv- 
ed, in his Introduction to the law of tenures, that, 
fince it is clear that ſubinfeudations were warrant- 
ed by the feudal law, and that they were an ori- 
4 and neceſſary branch of the feudal policy it- 
elf, the doubt whether the king's tenants had a li- 
berty of diſpoſing of any of their lands to hold of 
themſelves could not be very ancient: and he argues 
ſtrongly to ſnew, that the firſt commencement of it 
was not earlier than the time of Henry the Third, 
from the ſtatute 34 Edw. III. cap. 15. which 
makes good all ſuch alienations (or ſubinfeudations) 
made by thoſe who held of the king's great grand- 
farther, or of other kings before him, expreſly ſav- 
ing his prerogative of the time of his grandfather, 
father, and of his own time. 


— — ö 


It will be well worth the reader's while to ſee al! 


that is ſaid by the abovementioned writer concern- 
ing the reſtraint laid by Magna Charta, c. 32. on 
the practice of alienating ſo much of a fief, as not 
to leave enough for the performance of the ſervice 
due to the lord from his vaſſal, and afterwards by 
the ſtatutes, Quia emptores terrarum, and De prero- 
gativa regis, I will only obſerve, that, though the 
power of fubinfeudation ſeems to have been conſo- 
nant to the original policy of fiefs, without any 

diſtinction between thoſe who held of the king, = 
9 228 
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all caſes, within the bounds preſcribed in thoſe 

laws, for the ſecurity of the — which the 

tenure was founded, appears alſo to have been a 

neceſſary and inherent condition of all ſuch grants, 

the departure from which, if not checkt, would 

have been finally deſtructive to the whole eydel 
fyſtem. 


P. 86. But, in the caſe of invaſions, the common law 
of the land continued undoubtedly to oblige, not only 
thoſe tenants, but all the other freeholders, to aſſiſt 
in repelling and driving out the invaders, 

The limitation expreſſed in the ſtatute of 1 Edw, 
III. viz. that no man be compelled to go out of his ſhire, 
but where neceſſity warranteth and fudden coming of 

ange enemies into the realm, I take to have been al- 
ways thelaw of England. The ſtatute concludes 
with a reference to the ancient practice of that law. 

And then it ſhall be done as hath been uſed in times paſt 

for the defence of the realm. The: firſt clauſe of the 

ſame act, viz. The king wills that no man from 
henceforth ſhall be 2 to arm himſelf otherwiſe 
than he was wont in the time of his progenitors, kings 
of England, refers alto. to ancient uſage, and to the 
 affe of arms in the reign. of King Henry the Se- 
cond, which is again referred to and con- 
firmed by the n at W in the 1 3 Edw. 
I. e. vi. | | 


Ibid, During. the government of the Saxons. if doe may 
believe = Yr is ſaid by the compiler of ſome laws 

adſeribed to Edevard the. Confeſſor) the militia of every 
county- was commanded by an annual officer called 

- Heyetoch, who was. choſen into that office by 
all the freeholders, in the folkmote or county 


court. 


The 
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The authority of that collection of laws, in BOOK II. 
which this paſſage occurs, I think indeed very w—y—— 


flight ; but what makes me believe, that the com- 
piler of it did not err in this point, is its agreement 
with the ancient German laws, which Sir H. Spel- 
man takes notice of, and ſeems on that account to 
conſider it as authentick. (V. Spelman's Gloſſ. p. 
288. DE HERETOCRHIIsũ.) N 


Ibid. Sir H. Spelman ſuppoſes, that, after the Nor- 
mans came in, this command devolved to the earl. 
And there is great reaſon to think, that the military 
power of every county was principally in the earl, 
during the times of which I write, though it 

das occaſionally exerciſed by the ſheriff or viſcount. 

Spelman's words here referred to are in his Gloſ- 

ſary under CoMzs, © Quo edoctus exemplo 

* Gulielmus I, novi utique apud Anglos regni 

© fundamenta ponens, commilitones ſuos feodali- 


* bus exornavit dignitatibus, forte etiam auctiori- 


äbus quam ævo Saxonum. Nam celſiſſe jam vide- 
% tur munus Heretochi comitatus in manu ipſius 
& comitis.” That the earls had the chief com- 


mand of the militia of the county in the reign of 


William the Firſt, and till after the deceaſe of 
Henry the Second, appears, I think, from many 


clear hiſtorical proofs : and in all the accounts of 


thoſe times I meet with no trace of any officer 
elected to ſuch a command. 


P. 87. But, whether even the Saxon Heretoch was not 
ſubordinate to the earl in his military functions, ap- 
| pears to me very doubtful. 

Several reaſons induce me to this doubt, and 
among others this paſſage in Florence of Worceſter, 
* Talia gerii in ſuo comitatu Godwinus graviter 
« ferens, nimiaque commotus ira, de toto ſuo comi- 

cc zatu, 


V. Fl: Wig. 
ſub. ann. 
1054. 
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BOOK II.“ zatu, ſcilicet de Cantia &c. et filius ejus prim 
— nitus Swanus de ſuo &c. alterque filius hers 

<> fu &Cc. innumerabilem congregaverunt exerci- 
& tum.” From hence it ſhould ſeem, that the 
power of the earls over the military force, in their 
ſeveral counties, was, in the Saxon times, ſuperior 
to that of the Heretoch elected by the people. Per- 
haps that officer was no more than lieutenant under 
Titles of the earl. But indeed (to uſe. the words of the 
Honor, c. 5- Jearned Mr. Selden) © moſt parts of the ſtate of 


part i, the Saxon government are ſo obſcure, that we 
: can fee only ſteps or torn reliques of them 


& rather than ſo much as might we a full ſatif- 
4 faction. 


P. go. Archers were drawn from the yeomanry, and ſeem 

to have ſerved on foot, as attendants on the vaſſals 

who held by knight's-ſervice, and at-their charge; 

or, ſometimes, under the pay and at the charge o of the 
king. 

1 — of no archers on horſeback in the age of 

which I write, unleſs they were comprehended un- 

der the term ſervientes, ſome of which were light 


See Cotton's horſemen : but in Edward the Third's * men- 


abridgment tion is made, in a roll of parliament, of two hundred 
of the records 


in tne Tower, archers on horſeback ; and, in the ſeventh year of 
i 21. 13 E. Richard the Second, the biſhop of Norwich offered 
71 1 73 281. to ſerve the king abroad with zooo men at arms, 
and 2500 archers, well horſed' and appointed. And 
when Lionel ear] of Clarence went. with an army 
into Ireland, he carried with him thither many ar- 
chers on horſeback, whoſe pay was fix-pence a 
man per diem, the {quires in the ſame army being 
rated at one ſhilling a man per diem, the knights at 
two ſhillings, and the bannerets at four ſhillings. 
There were likewiſe ſome archers at four-pence per 
2 Who, — ſerved on foot. The 2 
6 | 0 


OF KING HENRY II. 321 
of Ormonde had under him, befides his knights and B O OK II. 
ſquires, twenty hoblers armed, and twenty not. 
armed; the pay of the former being fix-pence a 
piece per diem, and of the latter four-pence. Theſe 
hoblers were Iriſh horſemen, ſo called becauſe they 
they ſerved on hobbies. How much the ſtrength of 
the nation was then thought to depend on the ſkill 
and valour of its archers appears from a letter of the 
duke of Guelderland to King Richard the Second, 
in which he uſes this expreſſion, The tried valour 
* of your people, and the ſharpneſs of their viftors - 
% ous arrows, have ſo far advanced the fame of 
* your magnanimous nation above any of the 
* Weſt, that terror and dread cannot but ſeize your 
5 adverſaries.” In Henry the Sixth's reign the Ibid. p. 560. 
commons granted to the king twenty thouſand ar- 31 H. VI. 
chers for half a year in his ſervice. And Forteſcue 
ſays, in his treatiſe of Abſolute and limited monar- 
chy, written in the reign of Edward the Fourth, 


that the might of the realm of England moſt ſtandeth O. 12. 
upon archers. — | 
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P. 92. Father Daniel abſerves, that this eftabliſh- 
ment paſſed from the demeſne of the kings of France 
into thoſe of his greateſt vaſſals, the dukes of Bur- 
\ gundy, the dukes of Normandy, and ſeveral 
- others. 5 | | 
It muſt not from hence be ſuppoſed (as it has 
been by ſome writers) that, till theſe privileges 
were granted by Louis le Gros, none had been en- 
Joyed by any cities in France or Normandy. Or- | 
dericus Vitalis takes notice, that in the year eleven L. xi. p. 821, 
hundred and fix King Henry the Firſt, being fa- 522. _ 
vorably received by the citizens of Rouen, refored Pucheſne. 
the ancient dignities of that city, © Rex fiquidem 
% cum duce Rotomagum adiit, et à civibus fa- 
Vor. III. * © vorabiliter 
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« yorablliter acceptus paternas leges renovavits 
& priſtinaſque urbis dignitates reſtauravit. The fame 
author ſays of the ſame king, that, in atreaty with 
his brother, the duke of Normandy, he retained 
only the town and caſtle of Dumfront in that 
dutchy, becauſe he had promiſed the citizens upon 
oath, that he would never ſeperate them from his 
demeſnes, nor change their laws and cuftoms : 
« Quia Damfrontanis, quando illum intromiſerunt, 
« jurgjurando pipegerat, quod nunquam eos de 
manu ſua projiceret, nec leges eorum vel conſuetu- 
E dines mutaret.” Theſe laws and cuſtoms muſt 
have been privileges granted to the townſmen, 
whichothers did not enjoy ; as they were fo defirous 
to prevent their being changed. The enfranchiſe- 


ments of ſerſs in towns, and the eſtabliſhing therein 


of a new military power independant on the nobili- 
ty, were indeed innovations, which took their riſe 
from the inſtitutions of Louis le Gros, and came 
from France into Normandy, and even into Eng- 
land. Some corporations which did not before exiſt, 
might be alſo created at that time; but many others, 
I preſume, were only net modelled. This ſeems to 
have been the caſe of the city of Rouen at ſtill a 
later period. For Ducheſne has given us a charter, 
which directs in what manner a mayor ſhall be 
elected, and eſtabliſhes other regulations for the go- 
verument of that city, but with a reference to the. 
conſtitution of a former community upon a different 
model. It is without date, but ſeems to be from 


Philip Auguſtus, by ſome of the terms therein uſed. 


(See Ducheſne H. Norm. P. 1066.) It 18 certain, 


that in England many cities and towns were bodies 


corporate and communities long before the alteration 


introduced into France by the charters of Louis le 
r | 7. Bb 

Lov P. 94. 
+2 
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P. 94. But theſe the courſes of elder times were BOOK UH. 
about this time much altered, and the king for tber 


moſt part, was ſupplied in his wars by contract with 
the nobility and gentry, to ſerve- him with ſo many 
men, and fo long, and at ſuch a rate, as he and 
they by indenture accorded, 
Sir Robert Cotton ſeems to date this alteration 


from the reign of Richard the Second; but we find, See Cotton's 
by the records of parliament, that, in the thirteenth abridgement 


year of Edward the Third, ſeven thouſand four 


out by certain nobles of the counties of York, Notting- 
ham, Derby, Lancaſter, and Cumberland, by particu- 


lar rate. 


Ibid. Indeed the practice varied much in different ages: 
though it is plain, from our law books, that the. 

Principle of knight-fervice, due, by the nature of the 
feudal policy, from all the poſſeſſors of military 
tenures, remained much the ſame, from the reign of 
William the Firſt to that of Henry the Seventh; 
nay, even till Charles the Second aboliſhed thoſe 
tenures. 

Among the variations from the cuſtom of the an- 
cient feudal tenures we may reckon a clauſe in a 
ſtatute of the eighteenth of Edward the Third, 
wich ſays, that men of arms, hoblers, and archers, 
choſen to'go in the king's ſervice out of England, 
ſhall be at the king's wages, from the day that they ' 
depart out of the counties, where they were choſen, 
till they return, Theſe, I apprehend, were not 


men, who ſerved on the ancient plan, according to 


the duty of their tenures ; but were raiſed by the 

new practice of agreements and covenants between 

the King and his barons, or tenants in chief by + 
| F 4 knight- 


cords in the 


hundred men at arms, two hundred archers on Tower, Poll. 


horſeback, and two thouſand halberters, were ſet 13 B. III. 
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'B OOK u. knight-ſervice, and picked from the ſeveral coun - 
k——— ties. They were not therefore bound, as under the 


ancient eſtabliſhment, to ferve forty days at their 
own charges. Yet no changes in the mode pro- 
duced any in the nature of feudal military ſervice, 
on which foundation and principle all theſe con- 
tracts were made. By the act of the twenty fifth 
of Edward the Third, © it is accorded and aflented, 


that no man ſhall be conſtrained to find men of arms, 


&« Hoblers, or archers, other than thoſe which hold by 
& ſuch ſervices, if it be not by common aſſent and grant 


made in parliament: which is comfirmed by a 


ſtatute of the fourth of Henry the Fourth, with the 
following proviſo, ** ſo that the lords nor any other, 


* that have lands or poſſeſſions of the country of 


« Wales, or in the marches thereof, ſhall in no wi/e 
&* be excuſed of their ſervice and devoirs, due of their 


« -ſaid lands and poſſeſſions, nor of any other devoirs or 
things, whereto they or any of them be bound to our 


lord the king ; though that the ſame lords and other 
« have other lands and poſſeſſions within the realm of 


England. And that the lords, or other, of what 


6 eftate or condition that they be, which hold by 
ce eſcuage, or other ſervice due to the king, any lands 
c or polſeſſions within the ſaid realm, be in no wiſe 
& excuſed to do their ſervices and devcirs, due of 
& their ſaid lands or poſſeſſions. And that the lords, 
& knights, eſquires, nor other perſons, of what eſtate 


or condition 7 be, which hold and have of the 


ce grant, or confirmation of our lord the king, lands, 


* poſſeſſions, fees, . annuities, penſions, or other yearly 


& Profits, be not excaſed to do their fervice to our lord 
&« the king in ſuch manner as they are bounden becauſe 
« of the ſaid lands, &c, which was not repealed till 
the act of the twelfth of Charles the Second. 
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authentic original manuſcripts of King John's gee the Ove 
Magna Charta, that one hundred pounds ſhall be ter iu Black- 
paid, on the death of a baron, by the heir, as the ftone'sedir. 


ſuggeſted ro me by obſerving, that, from the re- 
cords which Mr, Madox has given us in his Hi- 
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P. 100. The treatiſe aſcribed to Glanville, Sc. tells BO OK 11. 
us, that the relief of a knight's-fee was then fired rr 
at a hundred ſhillings, and of lands held in ſoccage 
at a year's value, by the cuſtom of the kingdom; 

but that, with regard to baronies and to ſerjeanties, 

there was no determinate rule of law, thoſe who 

held hy ſuch tenures ſatisfying the king, for the re- 

lief due to him from them. at his diſcretion. _ 

This diſagrees with the charter of Henry the See this chat. 
Firſt, which Henry the ſecond has confirmed: for 3 
there it is ſaid, that, upon the death of a baron, Reg 36. ng 
or any other tenant who held in chief of the Crown, 
his heir ſhall not redeem his land, as had been done 
in the reign of William-the Second, but ſhall only 
pay 8 juſt aud lawful relief; words which evidently 
imply a known rule of law to dire& and aſcertain 
the payment. It is likewiſe declared, in the moſt 


ancient relief. We alſo find by the Norman law- * 
book called Le Coutumier, that this was agreeable ham manu- 
to the practice in Normandy, from whence theſe ſcripts. 
feudal payments were derived to the Engliſh. V- Coutum. 
How then did it happen, that, with regard to the ce Norm. 
reliefs of baronies and of ſerjeanties, the courſe of 

law, in the reign of Henry the Second, was diffe- 

rent from that practice, and from the charter of 

his grandfather, which he had confirmed ? 


The beſt ſolution I can give of this difficulty is 


ſtory of the Exchequer, it ſeems that Henry the g.. nia. of 
Second took no more for any barony than one hundred the Excheq. 
marks, which being leſs than the relief referred to in C. 10. 

the charter, the barons could have no reaſon to com- 

plain of his departing from that rule in this point. 

| | Y 3 Another See p. 213+ 
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BOOK II. Another reaſon, which is mentioned in another 
part of this book, might induce them to leave it 
diſcretionary in the crown, ſo long as that diſcre- 

tion was favorably uſed. But the abuſe, that was 
made of their confidence by King John, may have 

obliged them to deny it to him and his ſucceſſors. 

For many other inſtances are to be found in the hi- 

ſtory of the Engliſh Conſtitution, that ancient laws, 

or cuſtoms, which, in the reigns of good princes, 

had given way to beneficent acts of prerogative, 

have been claimed and reſtored, in after times, as 

3 neceſſary bulwarks to the people againſt oppreſſion. 
eee The words of King John's charter, as they ſtand in 
wine, Trad the two Cottonian manuſcripts and in that of the 
Jahan. Dr, church of Sarum, by which Mr. Tyrrel corrected 
\ Blackſtone's Matthew Paris's copy, are theſe : „ Siquis comi- 


edition, 6c : 5 4 
See alſo Tyr- ,, tum vel baronum noſtrorum, five eliorum tenen 


| rel's Append, ©* dium de nobis in capite per ſervitium militare, 
to his third © mortuus fuerit, et cum deceſſerit heres ſuus 
volume. ( plenz #tatis fuerit, et relevium debeat, habeat 
«© hereditatem ſuam per antiquum relevium ; ſcili- 

«© cet heres vel hæredes comitis, de baronia 

** comitis integra, per centum bras; heres vel 

* heredes baronis, de baronia integra, per centum 

& ltbras; heres vel hæredes militis, de feodo mili- 

“tis integro, per centum ſolidos ad plus; et qui 

** minus debuerit, minus det ſecundum antiquam 

* conſuetudinem feodorum,” The two Cottonian 
manuſcripts are the only originals of this charter 

now extant, that of Sarum being miſſing, But 

the copy of it, which is entered in the Red Book of 

the Exchequer, agrees with theſe, only inſtead of 

libras it has libram in the ſection concerning the re- 

lief for a barony; which is plainly an error. The 
charter of the firſt year of Henry the Third, which 

Dr. Blackſtone has printed from the only original 

extant, viz, that in the archives of the cathedral at 

ont . Durham, 
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Durham, agrees entirely with King John's in the BOOK II. 
clauſe here recited, and ſo does the entry of it in 


the Red Book of the Exchequer at Dublin, only 
that, inſtead of the words de baronia integra, it has 
de baronia baronis integra, but the relief is the ſame, 
viz. centum libras. 

The ſecond charter of Henry the Third, granted 
in the year 1217, which Dr. Blackſtone has printed 


from the original in the Bodleian library, the only 


one extant, has the ſame clauſe word for word ; 
and ſo has the Talbot manuſcript, from which Dr. 
Blackſton has publiſhed the charter of the ninth year 
of that king, and alſo the Durham manuſcript, which 
the Doctor calls an original of ineftimable value. But 


the entry made in the ancient book at Guildhall of 


the charter of the year 1217, inſtead of bras has 
marcas, in the ſection which relates to the relief of 


a barony ; and the ſame reading 1s found in all the See theſe 


charters of inſpeximus of the twenty fifth and twen- 
ty eighth of Edward the Firſt, which have been 
collated by Dr. Blackſtone with the Talbot manu- 
ſcript of the charter of the ninth year of Henry the 
Third, and alſo with that of Durham. What gives 
ſome authority to this alteration of pounds to marks 


charters in 
Blackfone's 
edition. 


is a record which Mr. Madox has cited, and by Hiſt, of the 
which it appears, that, in the thirty fifth year of 3 


king Edward the Firſt, John de Ratynden, coufin and © 
heir of Alice Mucegrols, paid x11. 118. 11d. ob. q. 
relief, for all the lands which Alice held of the kin 

in rapite, viz. for the ſixth part of the barony w hich 
Hugh Dyve formerly held. In the twenty firſt 
year of king Edward I, Alice was charged with 
xxv marks relief for the {aid fixth part of a ba- 
tony the relief for a whole barony being then 
charged at one hundred pounds, But now, by the 


Magna Carta regis de libertatibus Angliz (which char- 


ter the king by his writ, quod oft inter communia de 
Y4 anno 


x. p. 220. 
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BOOK II. anno xxl x, commands to be obſerved in all points), the 
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king would take but one hundred marks for the re- 
lief of a barony : and therefore John de Ratynden- 
is charged for the ſame portion of the ſaid barony 
at the rate of a hundred marks, et non de tanta ſum- 
ma pecuniæ, as Alice was chargrd at, viz. a hundred 


See Titles of pounds. Mr. Selden alſo cites, in his Titles of 


Honour, c. v. 
Par. ii. ſect. 
11. 


Honour, a roll of the ſixth year of Edward the 
Third, by which it appears, that in the twelfth 
year of Edward the Firſt, Humfrey de Bohun was 


| charged with fifty marks for a third part of the fiefs 


which had belonged to Ada de Portu, and with 
fifty marks for a third part of the honor of Bregh- 
noc, which was a greater ſum than was paid by 
John de Bohun to Edward the Third, © eo quod re- 
« levium prædictum oneratum fuit tanquam pro tertia 
& parte prædictarum baroniarum ante confectionem 


% Magne Carte de libertatibus Angliæ, quo tempore 


cc relevium pro baronia aſſeſſum fuit ad c libras, et 
6. poſt confectionem ejuſdem Cartæ ad c marcas 
& tantum, juxta quarum c marcarum ratam pre- 
“ dictus Johannes rw Bohun oneratur ſuperius de 


“s relevio dicti avi ſui pro partibus dictarum baro- 


% niarum, &c.” In this record the words ante et 
poſt confectionem Magnæ Cariæ de libertatibus Angliæ, 
can mean nothing but before and after the confirma- 
tion of the great charter of Henry the Third, which (as 


it is expreſſed, in the other record cited by Mr. 


Madox) the king, by his writ quod eft inter commu- 


nia de anno x £1x, commands to be obſerved: in all 
points, For by this record it appears, that in the 
twelfth, and by the other, that in the twenty firſt 
year of Edward the Firſt, the relief for a barony 
was @ hundred pounds. The alteration therefore was 
made by the charters of in/peximus, but how they 


came to vary from the original charter of the ninth 


of Henry the Third, ſo much to the prejudice = | 
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the royal revenue, it is hard to conceive. On the BOOK Ii. 
other hand, many reaſons forbid one to ſuppoſe ———— 


that it ſtood fo in that chatter. For, befides that 
the two original manuſcripts, cited before, have it 
libras, the ſame reading is found in the authentick 
entry of it in the Red Book of the Exchequer at 
Weſtminſter : and it likewiſe appears by the rolls, 


that in the very year when the ſaid charter was 

See Madox's 
iſt. of the 
equer, 


granted, viz. the ninth of Henry the Third, Wal- 
ter de Clyfford was charged with a hundred pounds 


for his relief as for a barony. I have ſhewn before, c. x. 


that the authentick tranſcripts of all the former 
charters have libras not marcas. And if in King 
John's time the ancient relief was a hundred pounds, 
it was fo in Henry the Third's and Edward the 
Firſt's, But further, it is evident by the great roll 
of the tenth year of Richard the Firſt, that a hun- 


dred pounds was then thought the reaſonable relief 
for a barony. Edward the Firſt muſt have been 


therefore deceived in this matter by thoſe who 
made the charters of inſpeximus for him. There 


being no ſtops in the manuſcripts, it is hard to de- 


termine, whether the words ad plus after centum ſoli- 
dos relate only to hem, or to the preceding reliefs of 
earldoms and baronies in the fame clauſe ; but I ra- 
ther think that they only belong to the centum ſolidos. 

By the laws of William the Conqueror, the re- 
liefs of earls, barons, and vavaſors, are to be only 
their horſes and arms, like the Heriots of the Saxons: 


which ſeems to have been injoined by that prince 


to accommodate the Norman cuſtom in this ref 


to the Saxon ; foraſmuch, as many of thoſe laws 


are Edward the Confeſſor's revived and confirmed. 
(See Ingulph. and Wilkins Leg. Gul. Conq. p. 22, 
23, 24.) But it is obſervable, that the number of 
horſes and arms required thereby as the lawful re- 
lief for an earl, is double to that for a baron, — 
that 


P- 218. 
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BOOK 11. that for a baron is double to a vavaſor's : whereas it 
has been ſhewn, that the charters make the relief 
& for a baron the ſame with that for an earl (or but 
a third leſs, even if we read marks inſtead of pounds), 
and allow no more than a hundred ſhillings for 
any knight's fee, which falls very ſhort of one half 
of the baron's relief. I therefore preſume that 
thoſe laws were repealed, and that the juft and law- 
ful relief in the charter of Henry the Firſt did not 

refer to what they had eſtabliſhed, but to the Nor- 
man relief, which was the ſame as the ſubſequent 

; charters declare. | 

C. x. p. 220. Mr. Madox takes notice, in his Hiſtory of the 
Exchequer, that although baronies differed much 
in the number of fees whereof they conſiſted, the 
relief of each was the ſame : which proves, that it 
could not be a fourth part of the. value of the an- 
nual income ariſing out of the barony ; as ſome 

have ſuppoſed. | | 1 
According to the author of the Dialogue de Scac- 
cario, the relief of a hundred ſhillings was only 

fixed in his time (under King Henry the Second) 
i for knight's fees held of the barons, or eſcheated to 
E the king ; not for thoſe that were immediately held 
of the crown. But no ſuch diſtinction is made by 
| Glanville, and in the charters of. King John and 

Henry the Third it is ſaid, “ that the heir or heirs 
See the char · of an entire knight's-fee, which was held in chief 
ters of Blak- 4 of the king, ſhould pay the ancient relief, which 

_ edi- « was but 4 Hundred ſhillings at moſt, and that he 
g * who owed leſs ſhould pay leſs, according to the 


« ancient cuſtom of fiefs.” 


P. 107. He tells us alſo, that it was a duty incum- 
bent on the lord, to offer a proper match to a fe- 
male ward in his cuſtody, as ſoon as ſhe was of an 
age to marry, and alſo to pay her a reaſonable por- 

_ ; | 1107 
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tion. Theſe regulations, and the profit given, by a BOOK II. 
eudal cuſtom in theſe n to the king and inferior — — 


lords, on the marriage of their vaſſals, conduced to 

promote propagation, and the encreaſe of the people; 
or it is probable that few remained long un- 

married, „ 
The duty of the lord to offer a proper match to 
a female ward in his cuſtody is enforced by the 
ſtatute of Weſtminſter, in the third of Edward the 
Firſt, c. 22. which ſays, that if the lord, to rb 
the marriage belongeth, will not marry 'heirs female, 
after they have accompliſhed the age of fourteen years, 
but for covetiſe of the land will keep. them unmarried, 
he ſhall not keep, by reaſon of marriage, the lands of 
fuch heirs female more than two years after the term 
of the ſaid fourteen years. And if he do not marry 
them within the ſaid two years, then ſhall they have an 
action to recover their inheritance quite, without giving 
any thing for their wardſhip or their marriage. And if 
they, of malice, or 
their chief lords (where they ſhall not be diſparaged) then 
their lords may hold their land and inheritance until 
they. have accompliſhed the age of an heir male, to wit, 
of one and twenty years, and further, until they have 
taken the value of the marriage. The foundation of 
this power, given to the lords of heirs female re- 
fuſing to marry, where no diſparagement would 
enſue, was the profit that ſuch lords would have 
made of their marriage ; and the reaſon of allow- 
ing ſuch profit was the loſs ſuſtained by their lords 
in giving up their lands, on the marriage of the 
wards, before the wardſhip was determined, With 


by evil counſel, will not be married by 


regard to heirs male, it had before been declared by C. vii. 


the ſtatute of Merton, that if an heir (of what 
age ſoever he be) will not marry at the requeſt of 
* his lord, he ſhall not be compelled thereunto; 
* but when he cometh to full age, he ball give to 
% his lord and pay bim as much as any ould have 
| given 
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BOOK II. © given him for the marriage before the receipt of his 
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22 Hand; and that, whether he will marry himſelf or 


c. vi. 


c“ not: for the marriage of him that is within age of 
& mere right pertaineth to the lord of the fee. 
The ſame ſtatute alſo ſaid, that if an heir, 
“ being fourteen years old, or above, unto his 
<« full age, ſhould marry without licence of his 
& lord, to defraud him of the marriage, and his lord 


8 offer him reaſonable and convenient marri 


« without diſparagement, then his lord ſhall hold 
his land beyond the term of his age, that is to 
44 ſay, of one and twenty years, /o long that he m 
« receive the double value of the marriage after t 

& eſtimation of lawful-men, or after as it hath been of 
« fered before, without fraud or colluſion , and after as 
it may be proved in the king's court.” 

From hence it is evident, that what may be con- 
cluded, from the filence of Glanville, not to have 
been law in the reign of Henry the Second, was now 
become law, namely, that the marriage of a male 
ward, within age, of a mere right pertaineth to the 
lord of the fee; and was ſo far conſidered as a profit 
due to him, that, although he could not compel his 
ward to marry, yet he might demand as much as 
any one would have given him for the marriage, and 
the ward was to pay it to him, whether he married 
or not. It appears alſo, that, when the ſtatute of 
Merton was made, the value of ſuch marriage 
might be legally eftimated; and it was declared, 


that the penalty of defrauding the lord thereof, by a 


marriage without his conſent, if a reaſonable and 
convenient one was, offered by him, ſhould be 
gonble that value. But if a female heir was married, 
though with her father's conſent without that of her 


lord, the penalty was a forfeiture of the whole fief 
for ever, ſecundum jus et ern regni, ſays 


Deer 


OF KING HENRY II. 333 


Glanville, l. vii. c. 12. which till continued to be BOOK II. 
law under Henry the Third. | — — 


Ibid. Glanville takes notice of only three kinds of aids, 
which the feudal lord had a right to demand from bis 
vaſſals, &c. 

There is a remarkable conformity between the 
ideas of ancient Rome, on the reciprocal duties of 
patrons and clients, and thoſe of the feudal law on 
the reciprocal duties of lords and vaſſals. I cannot 
better ſhew this than by repeating the words of the 
learned Dr. Chapman, in tis s Eflay on the Roman 
ſenate. He tos (p. 10, 11.) that, by the inſtitu- 
tions of that commonwealth, © the patrons were 
* obliged to aſſiſt their clients gratis with their ad- 
« vice and credit upon all occaſions, and defend 
< their perſons. and properties in all civil and cri- 
* minal proſecutions; in return for which, the 
« clients were directed to contribute to the fortunes 
* of their patron's daughters, if their own circum- 
6 ſtances did not enable them to marry them ſuit- 
& able to their birth; to their ranſom, or that of 
their children, who happened to be taken by the 
« enemy; to the payment of any fines, or coſts 
« of ſuit, they might be caſt in; or the expence 
incurred by canvaſſing for any public office.“ 
Agreeable to theſe in a great degree are the obliga- 
| 5 of defence, protection, and warranty, on the 
part of the feudal lords, and the aids mentioned by 
Glanville in the paſſage referred to above, together 
with the aid of ranſom, on the part of the feudal vaſ- 
ſals. Vet it muſt be obſerved, that the whole ſy- 
ſtem of feudal duties aroſe from the tenureof lands; 
whereas thoſe eſtabliſhed between the Roman 
patrons and their clients were neither founded upon 
any territorial connexion, nor were they of a mili- 
tary nature, as all feuds originally were ; nor was 

any 
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BOOK H. any juriſdiction inherent in the patrons over their 
— chents, as in the feudal lords over their vaſſals; 

nor was any oath of fealty due from the clients to 


heir patrons, as from the feudal vaſſals to their 
V. Craig, De lords. On which accounts the learned Craig has 


8 juſtly rejected the notion of the policy of feuds 
c. 6. being derived from theſe inſtitutions. | / 


P. 108. Another was to contribute tozwards his expence - 
| in making his eldeſt ſon a knight, &c. 
Chap. des According to Britton, no lord could demand this 
priſe des aid of his tenant, if he were not himſelf a knight. 
P. 110. which ceremonies denoted (according to Brac- 
ton) on the part of the lord, protection, defence, and 
r £40466 

© Warranty ſignified an obligation on the feoffer to 

warrant the ſeiſin or poſſeſſion of the feoffee in his 

land: or, if he could not maintain it, to make him 
ſatisfaction by rendering to the value of the fee if it 
was evicted, (See Wright on Tenures, p. 153, 

154. N 


P. 111. After the vaſſal had ſaid this, he cas to re- 
ceive a kifs from his lord, and then rifing up was to 
tale the oath of fealty in the following words: 
Be oO. „ 8 

Lord Hale ſays, in his Hiſtory of the Pleas of 
the Crown, c. x. p. 62, 63. © The oath of fidelity 

« or fealty is of two kinds, that which is due by 

« tenure, whether of the king or meſne lords, 

« which is ratione feodi vel 92 ii, and hath a 

* ſpecial relation to the lands fo beta, and 1s ſet 

. & down by Lyttelton, c. 19. Hear you my Lord, &c. 

1 TJouching this feudal fealty, or fealty by reaſon of 

3 « tenure, I have not much to do in this place. 

« 'The other kind of fealty is that oath, which is 

| c called 
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© only to a ſovereign prince, and therefore regu- 
% larly ought to be performed by all men above 
the age of twelve years, whether they hold any 
« lands or not. The tenor of this oath, accordin 

& to Fleta, 1. iii. c. 16. ſect. 22. runs thus: Hoc 
« auditis, circumſtantes, quod fidem regi portabo de 
vita et membris, et terreno honore, et arma contra 
6 ipſum non portabo: Sic me Deus” &c. Thus Lord 
Hale—but I would obſerve hereupon, that I find 

no proof that the words et arma contra ipſum non 
portabo were in any oath of allegiance till after, the 
times of King Henry the Second. His lordſhip 
goes on, © According to Britton, who wrote about 
the fifth of Edward the Firſt, c. 29. (which is 
« alſo mentioned in Calvin's caſe, 7 Co. Rep. 6.) 
* the common form of the oath of allegiance taken 
“ in Leets, runs thus: Ceo oyez vous, N. bailife, que 
« jeo A de ceo jour en avant ſerray feal et leal a notre 
« ſeigniour E. roy d' Angleterre et a ſes heires, et foy 
« et lealte luy porterai de vie et de membre, et de ter- 
« rien honour, et que jeo lour mal ne lour damage Ye | 
« ſaverai ne ovray, que ' jeo ne le defendray a mon 
« pqyer : fi moy ayde dieu et ſes ſaynts. This is the 
“form of the ancient oath of allegiance or fidelity 
« tothe king, and as it is uſed at this day, &c. It 
« 1s comprehenſive of the whole duty of a ſubject 
“to his prince, and therefore hath obtained for 
above fix hundred years in this kingdom.” For 
the better explaining of the difference between the 
two kinds of fealty, I will ſuppoſe, that, in the 
times when the feudal law was in its vigour, a ſub- 
ject of England, who had held a fief of the king, 
thould, by ſome offence or defect of his duty as a 
vaſſal, have incurred a forfeiture of that fief, and 
have actually loſt it; it that caſe it is evident, the 
feudal congexion between him and his — 

wo 
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— til have been under the bond of fealty and alle- 

tance, which ** owed to the king as his 
ubject. | AE £3" 


P. 112. Homage done lo tbe king 2 2waz called "7 ge 
Homage, Sc. 
l do not mean to aſſert (as ſome very eminent 
Writers on feuds have done), that there was no 
other lige homage than what was done to the king. 
For the contrary appears by many ancient records, 
particularly by the charter containing the — 
ment between King Stephen and Henry Plant 
net, then duke of Normandy, in which it is Aid 
by the former, Comites etiam et barones mei 
« ligium homagium duci fecerunt, ſalva mea fideli- 
« tate, quam diu vixero et regnum tenebo.” Which 
words alſo demonſtrate that there might be à re- 
ſerve or ſaving in lige homage. A late French 
hiſtorian mentions a charter, in which the Sire d'A-- 
Abbe Velli premont engages to do lige homage to the king of 


Hiſtoir, de France for his land of Briente fur Meuſe, and pro- 
France, t 


. miſes to ſerve him againſt all men, except the biſhop 
R. ag of Metz, The ſame author ſays, on the authority. 


of the Aſſes of Jeruſalem, that, in the caſe of a war 
between-two lige lords of the ſame vaſſal, ſuch vaſſal 
was bound to aid and ſuccour him to whom he firſt 
had engaged his allegiance, becauſe (ſay the Aſſiſes) 
be could not do homage to the he: but ond a faving 


of his feally to the firſt, 


P. 114. Weareaſſured by contemporary writers 105 the 
. greateſt authority, that, in the reign of William the 
Conqueror, lige homage was done, and fealty was 
ſworn to that king, not only by his own. immediate 
N but all the err derable ſubveſals bo, ©: 

in I ngulphus 


[ 
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Ingulphus fays, © Reverſuſque in Angliam ; OO K 11; 
* (Rex Wilhelmus ſcilicet) apud Londonias omi 
&« nium fibi facere et contra bnines homines fidelitatem P. 79. 
& jurare omnem Angliæ incolam imperans totam ter- 
6 ram deſcripfit,” &c. What we are to under- 
ſtand by omnem Angliæ incolam, is explained by 
other hiſtorans. Florence of Worceſter and Simeon v plor. wig, 
of Durham ſay, In hebdomada Pentecoſtes ſuum & S. Dune. 
« filium Henric. ap. Weſtm. ubi curiam ſuam fub. ann. 
ce tenuit, armis militaribus honoravit. Nec multo 1086. 
1 por mandavit ut archiepiſcopi, epiſcopi, ab- 
“ bates, comites, barones, cum ſuis militibus, 
&« die cal. Aug. fibi occurrerint Sareſbiriz. Quo 
«© cum veniffent, milttes illorum ſibi fidelitatem con- 
& tra omnes homines jurare coegit.“ And Hoveden v. Hoveden. 
has the ſame words; only, after barones, he adds Ann. ſub 
vice-comites. The Saxon chronicle alſo ſays, ſpeak- oy 
mg of the ſame aſſembly held at Saliſbury, by ſub ann. 
illiam the Firſt, © Ubi ei obviam venerunt ejus 1085. 
<« proceres, et omnes prædia tenentes, quotquot eſſeut 
& note melioris per totam Angliam hujus viri ſervi 
% fuerunt, omneſque ſe illi ſubdidere, ejuſque facti 
« ſunt vaſſalli, ac ei fidelitatis juramentum pr&ſtite- 
& runt ſe contra alios quoſcunque illi fidos futuros.“ 
Henry of Huntington fays, © Wilhelmus rex for- v. Hunting. 
“tis, anno decimo nono regni ſui, cum de more Hil. f. 212. 
c tenuiſſet curiam ſuam in natali apud Gloceſtre; fub ann. Wil. 
ad Paſcha apud Winceſtre, ad Pentecoſten apud 1 
« Londomiam, Henricum filium ſuum juniorem 
* virilibus induit armis. Deinde accipiens hominium 
c omnium terarriorum Anglia, cujuſcunque feudi eſ- 
* ſent, juramentum etiam fidelitatis recipere non diſtu- 
lit.“ We are therefore to underſtand omnem 
Angliz incolam in Ingulphus to mean all the mili- 
tary tenants of the barons, and all the conſiderable 
landholders in England, of whatever lord they 
Vor. III. 2 held 
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f. 93. 
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held their fiefs. For, though Ingulphus mentions 
London as the place where this was done, and 
Henry of Huntington ſeems to confirm that ac- 
count, I make no doubt it was at Saliſbury, as is 
affirmed by the other hiſtorians abovementioned, and 
that he and Henry of Huntington have confounded 


that aſſembly WIG the curia held at London a little 


before. 


Ibid. It al appears from the words of William of 
Malmſbury, that homage was done and fealty 
ſworn to the heir apparent of the crown, in the 
reign of Henry the Firft, by all the freemen of 
England and Normandy, of whatever order or 
rank they were, and to whatever lord they were 

yaſſals. | | | 
The words of Malmſbury are theſe : © Filium 
“ habuit Rex Hen. ex Matilde, namine Wilhel- 


mum, dulci ſpe et ingenti curà in ſucceſſionem 


4 educatum et pervectum. Nam et ei, vix dum 


| who recei ed it from them. 


XII annorum eſſet, omnes liberi homines Angliæ et 
4% Normaniie, cujuſcunque ordinis et dignitatis, cu- 
& juſcunque domini  fadeles, manibus et ſacramento ſe de- 
* dere coact ſunt.” Certainly theſe words, like the 
omneni Angliee incolam, in the citation from Ingul- 
phus given in the laſt note, muſt not be conſtrued 
too literally, but mean the omnes prædia tenentes, 
quodquot efſent notæ melioris, the moſt conſiderable 
landholders of eyery order and degree. , For the 
numbers of the liberi homines Anglie et Nor mami æ 
were too great to be brought all together, in either 
country, without extreme inconvenience ; and the 
performance of the ceremonies of doing homage, 
and ſwearing fealty, would have taken up too 
much time, and been too fatiguing to the prince 


R ; P. 115. 
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p. 11 5. Glanville tells us, that women could take the B O O K Ii. 


oath of fealty, but could not do homage ; and that. 


if they were married, their huſkands were to do 
homage for them. 
Sir Thomas Lyttelton ſays, in his Book upon 
Tenures, © that if a woman ſole ſhall do homage, 
* ſhe ſhall not ſay, I become your woman ; for it is 
*© not fitting that a woman ſhould fay, that ſhe 
* will become a woman to any man but her huſ- 
* band, when fhe is married: but ſhe ſhall ſay, I 
* do to you homage, and to you ſhall be faithful and 
** true,” &cC. Upon which Lord Coke remarks, 
* that when Glanville ſays, a woman ſhall not do 
© homage, he is to be underſtood, that ſhe ſhall 
not do compleat homage.” But I ſhould rather 
believe, that, in Glanville's time, fingle women 
did none, and that the alteration in the form, which 
is mentioned by Lyttelton, was an expedient found 
afterwards, to avoid the objection of an indecency 
in their homage ; as it was alſo in the cafe of ec- 


_ elefiaſticks. From the obligation laid on the huſ- 


band to do homage for the wife it naturally fol- 
lowed, that the barony of a wife, as well as every 
other fief requiring homage, was, in effect, made 


over to the huſband ;. and therefore in thoſe days 


many barons came to parliament in right of their 
wives, and by virtue of their marriage were ac- 
counted peers of the realm. It has been obſerved 
in this Hiſtory, that the ſame notion extended 


to dukedoms and principalities in many parts of 


* 


the continent. 


f. 120. And it was a general Maxim of the feudal 
lau, that a forfeiture of the property of the lord in 
- the fief, and of all his dominion over his vaſſal, was 


as neceſſary an effect of any great breach or e 
5 2 2 — 


L. ii. ſet; 87. 
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of the duty which he owed to the vaſſal, as a for- 

feiture of the fief was of a funilar crime or neglect 

in the vaſſal. 

The learned Craig, in his excellent book on the 
Feudal Law, has theſe words: © De dominorum 
_ © autem offensà hæc generalis regula obſervanda 
«ot, ubicunque vaſſallus ex ſua offensà, five de- 
« licto in dominum, feudo 'privatur, e regione 
* dominus, fi idem in vaſlallum deliquerit, direc- 
<« to dominio privatur, etiamſi dominus offenſum 
% commiſerit antequam vaſſallus five vaſſalli heres 
& juraverit, niſi forte jurare requiſitus non jurave- 
4 rit.“ And then he enumerates ſeveral offen- 
ces, which if the lord committed — the vaſlal, 
he was thereby deprived of his ſuperiority or do- 

minion over him. (V. Craig, de Te Feudal, lib. 
lit. tit. 6. ſect. 13.) 

Lord Coke, in his learned notes on the chapter 
concerning Homage in Lyttelton's Tenures, calls 
fealty and homage a, perpetual league between the 
lord and the — « And fo firm and ſtrong (ſays 
“ he) was this league, that by the ancient law of 
England, Ni facere poteſt tenans quod vertatur 
* domino ad exhereditationem vel etiam atrocem in- 
. * juriam. Nec dominus tenenti e converſo. Quod. ſi 
5 fecerit, diſſolvitur et extinguitur homagium omnino, 
« et homagii connectio et obligatio, et erit inde juſtum 
** judicium cum venerit contra homagium et fidelitatis 
* ſacramentum, quod in en in quo delinquunt punian- 
e tur, ſe. in perſond domini, quad amittat dominium, et 
in per ſonã tenentis, quod amittat tenementum. (V. 
* Bracton Fol. 80. Britton Fol. 174. 

From hence aroſe the Teudal term to defy (diff- 
dert); that is, to declare the diſſolution of the faith 
reciprocally — between the lord and the vaſ- 
. And s we find, that, in the times 2 4 
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the feudal law was in its vigour, not only BOOK II. 
the vaſlals defied their lords, upon certain occa- 
ſions, but the ſame ceremony was uſed by the 
lords to their vaſſals, nay even by the king himſelf. _ ; 
For Matthew Paris ſays, that in the year 12 \ gue 

King Henry the Third defied the Earl Mareſchall. H. mn.” 
His words are theſe: © Et his ita geſtis, rex de p. 388. 

* confilio epiſcopi Wintonienſis, Mareſchallum diffi- 

c davit per epiſcopum Menevenſem, et fic juſſit con- 

e traeum arma movere, et ejus caſtella obfidere.” 

Nor can any thing better ſhew the opinion of that 

age concerning the right of reſiſtance in the vaſſal 

againſt his lord, tho? that lord was the king himſelf, 

than the account which the ſame author gives us of V. Mat. Paris 
a diſcourſe between the above-mentioned earl, and Hiſt. Angl. 
one ſent from the king to expoſtulate with him, and 2 — 
ſhew that he ought to ſubmit himſelf to the King's? kt 
mercy. I will therefore tranſcribe here ſome paſ- 

ſages from it, and add a, few remarks. The meſ- 

ſenger ſaid, that he had heard ſeveral of the court 

declare, it was the duty of the mareſchall to make 

this ſubmiſhon, ** quia fecit injuriam domino ſu9, qui, 

* antequam rex invaderet terram aut perſonam 

c mareſchalli, ipſe invaſit terram domini regis, com- 

*. buſfit, deſtruxit, et homines interfecit.” Here the 

complaint of the earl's having committed an offence 

in taking up arms againſt the king is made to conſiſt 

entirely 1n his being the aggreſſor. But he goes on 

to ſay, © Etfi ille dicit, ſe hoc feciſſe ad tutionem 
corporis ſui et hæreditatis ſuz, dicunt quod non; 

* quia in ipſius corpus et exhæredationem non fuit 

s unquam aliquid machinatum. Nec ob hoc tamen 

** deberet, prorumpere contra dominum ſuum, donec 

*. oculata fide cognoſceret regem contra ipſum talia 

*© cogitare, et ex tunc liceret talia attemptare.” In 

theſe words, the only limitation put to the right of 

the earl to defend his perſon or property againſt the 
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NOTES TO THE LIPE 


BOOK II. Ping is, that he ought not to break out into an 
open revolt, till he had ocular proof of the king's 


deſigning ſuch things againſt him. His anſwer (as 
given us by Matthew Paris) was firſt to deny the 
charge of his being the aggreſſor: © Non eſt 
verum, quia rex ipſe, cum ſemper paratus m | 


 ** fare juri et judicio parium meorum in curia ſua, et 


per internuntios plures pluries petii illud, quod ab 
** 1þſo mihi ſemper extitit denegatum, terram meam 
violenter ingreſſius contra omnem juftitiam invaſit. 
He pleaded, that the king had demed his. petition 
to be brought to a legal trial in the king's court by 
the judgment of his peers; and had, againſt all 
Juſtice, invaded his lands ; notwithſtanding which, 
he had made peace with him to his own . . 
but conditionally, that, if the king ſhould not ob- 
ſerve the articles of that peace, he thould be free of 
homage to him, as he had been before: Quod ego 
* efſem extra homagium ſuum et diffiducintus ab eo; 
cut prius fui per dominum epiſcopum Meneven- 
% ſem.” Pr Wherefore, the king having broken moſt 
of the articles of the peace or agreement between 
them, and eagerly defiring to deprive him of his 
eſtate and liberty (as he could prove), he had a 
right to recover his own, and to weaken the king's 


power by all poffible means: Unde cum ferę in 


« omnibus articulis in forma pacis deficeret, licuit 
e mihi, juxta conventionem meam, quod meum erat re- 
* cuperare et poſſe ſuum modis omnibus debilitare ; 


© maxime cum ad meam deſtructionem et exhæredita- 
e tionem et corporis eaptionem anhelarit : et hoc pro 


** certo didici, et, fi neceſſe eſt, probare poſſum." 
He goes on to fay, that ſoon after the peace, before 
he had taken arms to defend himſelf, the king had 


deprived him of his hereditary office of mareſc chall, 
without judgment of law, and refuſed to reſtore it to 


| fm? : which ſhewed a determination to keep no 


PEACE 
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peace with him; for which reaſons he thought him- BOOK II. 
felf abſolved from his homage by the king himſelf, as ge 
had been before their late agreement; and alledged, 
that it was lawful for him to defend himſelf, and by 
all means to reſiſt the malice of the king's counſellors : 
Et quod magis eft, poſt pacem per dies quinde- 
eim, antequam Walliam intrarem, aut ab aliquo 
* me defenderem, /ine judicio ſpoliavit me ab officio 
* Mareſchalli, quod jure hæreditario ad me perti- 
“net et poſſedi; nec aliquo modo ad illud me reſti- 
5 tuere voluit requiſitus. Unde apperte didici, " 
* quod nullam pacem voluit mihi obſervare, cum 
5 poſt pacem deterius quam ante me pertractarat. 
** Unde homo ſuus non fui, ſed ab iþfius homagio per 
*© ipſum abſolutus ; cum ad primam diffidationem re- 
* direm, juxta. dictam conventionem, ut prædictum 
*f eff. © Quapropter licuit et licet me defendere, 
el malitiæ confiliatorem ſuorum modis omnibus 
te obviare.” 
Being told of the great wealth and. power of the 
king, which would enable that prince to bring 
againſt him more foreigners than he could procure 
to aid him, he anſwered, that the king was richer 
and more powerful than he; but leſs powerful 
than God, in whoſe juſtice he truſted while he main- 
tained and vindicated his -own rights and thoſe of the 
nation: That he did not confide in foreigners, nor 
ſeek their confederacy; nor would he aſk their 
aſſiſtance, if not compelled thereto by an unfore- 
ſeen and immutable neceſſity: Re ditior me off 
et potentior : verum eſt. Sed non potentior eft Deo, 
& qui eft ipſa juſtitia, in quam confido in conſervatione 
* et perſequutione juris mei et regni. Nec confido in | 
alienigenis, nec ipſorum appeto confederationem, v. Mat. Paris 
ii, quod abfit, inopinata et immutabili futro com- Hiſt. Angl. 
* pulſut neceſſitate.” And in anſwer to the charge Hen. III. 
brought againſt him by the king's counſellors, P 398. 
| 2 4 that, 
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King of Scotland and the- prince of North-Wales, 


from the king and his counſellors, they had been 
driven from their fealty, (as he alſo had been) 


that, in hatred and to the damage of the king and 
kingdom, he had confederated himſelf with the 
king's enemies, particularly the French, the 
Scotch, and the Weltb, he denied the fact as to 
the French, and juſtified his confederacy with the 


becauſe they were, not enemies, but vaſſals to the 
king, till, by injuries which they had received 


againſt their will, and by compulfion. For which 
reaſon he had confederated himſelf with them ; that, 


being united together, they might better proſecute 


VMat. Paris, 


iſt. Angl, 
. It. © 


P-. 393» 


and defend their rights, of which they had been 
unjuſtly deprived, than they could being ſeperate :” 
lem proponunt contra mareſchallum conſiliarii re- 
* gts, quod confæderatus eft capitaneis inimicis eus; 
% wvidelicet Francigenis, Scotis, et Wallenſibus, et vi- 
** detur eis hoc feciſſe in odium et damnum domini re- 
is et regni. Ad hoc dicit mareſchallus, quod de 
86 Francigenis falſum eſt ſimpliciter. Quod dictum oft 
de &cotis et Mallenſibus, et (quod) videtur hoc feciſſe 
« in odium et damnum regis, fimiliter falſum e/t, 
« praterquam de rege Scotiz et Leolino principe 
« Northwalliz, qui non inimici, ſed fideles ejus fue- 
rum, quouſque per injuries i pſies a rege et ejus con- 
* /iltarits illatas a fidelitate ſua invita et coacti, ſicut 
ct ego, alienati ſunt. Et propter hoc cum illis con- 
« federatus ſum, ut melius ſimul, quam ſeparati, 
« jura noftra perquiramus et defendamus ; a quibus 


 injuft pri vati ſumus, et in magna parte ſpoliati.” 


From hence it appears, that the law of England 


in thoſe days allowed no confederacy of the vaſſals 


of the crown with any foreign pozver,' unleſs in the 
caſe where a foreign king, or prince, being him- 
ſelf a vaſſal of the crown, was oppreſt unjuſtly by 
the king, and forced to confederate himſelf mb 
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his con-vaſſals, for their mutual defence; which BOO K II. 
kind of aſſociation was deemed to be legal, and ao 
treaſon againſt the king or kingdom. But I would 
obſerve, that this muſt have rendered it very dan- 
gerous for the king to have a foreign prince his vaſ- 
ſal, particularly one who was ſo near a neighbour 
to him as the king of Scotland, 

I ſhall conclude my citations from this very re- 
markable part of M. Paris's Hiſtory with ſome 
words of the Earl Mareſchall, which ſhew that he 
thought it not only lawful, but a duty, to refiſt the 
invaſion of his rights by the king. | 

Nec hoc 15 honor regis, quod voluntati ſuæ Ibidem, 

* conſentirem quæ non eſſet ratione ſubnixa : imo, fa» P. 392. 
* cerem ſibi injuriam et juſtitie, quam ipſe in ſubdi- 
* tor exercere debet et conſervare. Et malum exem- 
& plum darem omnibus, videlicet deſerendi juſtitiam et 
* juris perſequutionem, propter voluntatem erroneam, 
* contra omnem juſtitiam, et (in) injuriam ſubditorum. 
* Nam ex hoc appareret, nos diligere plus poſſeſſiones 
* noftras mundanas, quam ipſam juſtitiam.“ | 


P. 130, Yet it muſt be underſtood, that the honor, 
or barony, ſo created by the crown, or ſo delivered 
back again out of the hands of the king, was annexed 
to certain lands, which were compoſed of knight's- 
fees, and held of the crown by knight-ſervice. 
That baronies of England, diſtinct from grand- 
ſerjeanties, were all territorial till long after the 
times of which I write, cannot be diſputed, 5 But V. Baronia, 
* (to uſe the words of Mr. Madox) It is to be e . P 7,18. 
* remembered, that a city or. town could not be 
* the head of a barony, When a town was part 
of a barony, it was only part of the demeſnes of 
* a barony, But if there was a caſtle there, the 
* caſtle was uſually the head of the barony. For 
f example, the town of Richmond inYorkſhire was 
a cc part 


cc 


346. 


NOTES TO THE LIFE 


BOOK it « part of the demeſne of the honor of Richmond : 
A 6 but the caſtle was the capit honoris.“ 


To which I will add, that anciently Arundel 


Caſtle ſeems to have been the head of the barony 


C. v. ſect. 17. 


annexed to the earldom of Suſſex; for which rea- 
ſon the earls of Suſſex were called earls of Arundel. 
Mr. Selden ſays, in his Titles of Honor, But 
* otherwiſe (ſaving in this caſe where grand- 
5 ſerjeanty was alone reſerved) the baronies, as I 
% conceive, conſiſted of ſuch knight's fees as we 
© have yet ſpoken of, but not of any certain num- 


4“ ber of them. And the chief ſeats of the barons in 


« any part of thoſe fees, were called capita baro- 


„ num. It was not therefore neceſſary that the 


bead of a barony ſhould be a caſtle; but, when there 
was a caſtle upon a barony, that was deemed the 
head of it in the common uſage of thoſe times, 


Ibid. Beſides the mil tary ſervice, which every baron 


was obliged to, in virtue of his fief, he was alſo 
bound to attend the king in his parliament and ſu- 
preme court of juftice, to afſift in his judgements, and 
give him faithful counſel in all matters concerning 
the dignity of his crown and the good of his realm. 
Lond! Burleigh ſays, in one of his Letters, that no- 
bility was nothing elſe but ancient wealth in a family. 
By this he meant, that nobility was in ancient times 
territorial, and annext to the poſſeſſion of hereditary 


lands, Monfieur Voltaire, in his additions to his 


General - Hiſtory, after obſerving that at Venice, 
and in the ancient republicks of Italy, nobility was 
attached to dignity, to employment, and not to lands, 


ſays, © that every where elſe nobility became the riphe 
1 of poſſeſſors of land. The Herren in Germany, 


the Ricos Hombres in Spain, the Barons in France 


ou ang England enjoyed an hereditary nobility, by n0 


„ ofþer 


/ 
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te ot ber right, than that their lands, feudal or not feu- B O OK H 
& dal, remained in their families.“ — 
On theſe paſlages it may be neceſſary to make 
ſome obſervations. It is undoubtedly true that in 
England as well as other countries, the hereditary 
poſſeſſion of noble fiefs gave nobility to families: 
but, I apprehend, the reaſon of this diſtinction was, 
an obligation annext to thoſe lands, namely, that the 
Poſſeſſors of them were to fight for their country, at their 
own charges, and to adminiſter juſtice to the people. 
For to theſe honorable functions the idea of nobility 
might juſtly be attached; but not to the mere poſ- 
ſeſſion of hereditary lands. Fiefs wers divided into 
noble and non noble. A mere ſocage tenure, though 
hereditary, could not give nobility. Juſtice was 
acdminiſtred to the people by all the poſſeſſors of 
noble fiefs, in the king's court, in the county and 
hundred courts, or in the court baron. Some he- 
reditary offices, ſuch as ſhrievalties of particular 
counties, to which judicature was annexed, gave 
nobility to the families of thoſe who held them ; ; 
and ſo, I prefume, did all offices held by the tenure 
of grand ſerjeanty in the king's court, or about his 
erſon. Many of theſe were neither military nor 
judicial: but they ennobled the poſſeſſors by a dig- 
nity derived from their relation to the crown and 
perſon of the king, 


P. 133. Robert earl of Montagne, on whom he be- 
- flowed the earldom of Cornwall, had, in that and 
other counties, ſeven hundred and thirty three ma- 
nors. 

Mr. Madox obſerves, in his Bente ce that there L. i. e. p. 3. 

** were in England certain honors, which were 

* often called by Norman, or other foreign names, 

“that is to ſay, ſometimes by the Engliſh, and 

“ ſometimes by the foreign name, for example, 

2 e + "OR 
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BOOK II.“ William de Forz, Deforce, or de Fortibus, was lord 
of the honor of Albemarle in Normandy. He 


« was alſo lord of another honor in England ; to 
“ wit, the honor of Skipton in Craven. Theſe 
* honors were ſometimes called by the Norman 
“ name, the honor of Albemarle, or the ho- 
* nor of the earl of Albemarle.” I have quoted 
this paſſage to account to the reader for ſome 
ſuch titles which occur in this hiſtory. 


P. 1 34. For by the accounts in the Exchequer wwe find, 
that much leſs was taken by King Henry the Second 
for the farms of other earldoms eſcheated to the 


oon. 


R. de Glanville, who farmed of King Henry the 


Second the great earldom of Richmond, was charged 
no more than four hundred and thirty three pounds 
| ſeventeen ſhillings and three pence, for the manors 


of which the honor, or barony was compoſed, and 
for the third penny of Gippeſwiz (the county court) 
and the ſervice of the Drenges, a ſpecies of tenants 
belonging to the manors. (See Madox, Baron. l.1, 
P. 72. Magn. Rot. 4. 2. Rot. 5. 6.) 


P. 135, 136. But the Saxon earldoms avere not here- 
ditary : for, though they were ſometimes permitted to 
deſcend from father to ſon, it was not by any right, 
or claim of inheritance, but only by the indulgence 
and favor of the king. 

Even ſo late as in . reign of Edward the Con- 
feſſor, we find, that, upon the death of Siward earl 
of N orthumberland, becauſe his ſon Waltheoff was 
then an infant, that earldom was given to Toſti, 


5 the ſon of earl bp and, on the death of God- 


win, Algar, the ſon of Leofric carl of Cheſter, was 


inveſted with that earldom. 


P. 137. 
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P. 137. © The form of girding them with a ſword, BOOK II. 
_ when they were inveſted with their earldoms, was 


likewiſe ſtrongly expreſſive of a military commiſſion 

appertaining to the office and dignity of an earl. 

An old Hiſtorian, cited by Mr. Selden, ſays, 
that when Sir Andrew Harcloy, earl of Carliſle in 
the reign of Edward the Second, was degraded for 
treaſon, ** the ſword which the king him gave, to keep 
and defend his land therewith, when he made him 
« earl of Cardoil, was broke over his head.” This 
ſhews how long the opinion continued,” that the 
defence of the county was committed to the earl 
with the ſword he received at his inveſtiture. The 
earl of Cheſter, Hugh Lupus, had that county from 
William the Conqueror given to him and his heirs, 
& Adeo liberam ad gladium, ficut ipſe rex totam 
* tenebat Angliam ad coronam ſuam,” as Mr. Sel- 
den cites the words from an old author. (Titles of 
Honor, Part II. c. v. ſect. 8.) | 


P. 141. It is a moſt remarkable thing, that all the 
_ charters now extant for the creation of earls (the 
moſt ancient of which : were granted by Matilda) 


make no mentiou of any determined number of © 


#nights which the earls were bound to provide. 

Of theſe the firſt in date is the charter of creation 
to Geoffry de Magnavilla, for the earldom of Effex, 
which was in theſe words: „Ego Matildis, filia 
*© Regis Henerici, et Anglorum domina, do et con- 
* cedo Gaufredo de Magnavilla pro ſervitio ſuo, 
cet hæredibus ſuis poſt eum hæreditabiliter, ut fit 
« Comes de Eſſexià, et habeat tertium denarium 
& Vicecomitatùs de Placitis, ſicut comes habere de- 
5 bet in comitatu ſuo: &c.“ The reſt relates to 
other grants which the empreſs made to the earl. 
Mr. Rymer, by miſtake, has publiſhed in his Fœ- 
dera another charter of Matilda creating Milo _ 

| | Walter 


\ 
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nor, Part II. 
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BOOK I. walter earl of Hereford, as the moſt ancient now 
— / extant, It runs in theſe words: “ Sciatis me fe- 

« cifle Milonem de Gloceſtria Comitem de Here- 
« ford, et dediſſe ei motam Hereford, cum toto 
e caſtello, in feodo et hæreditate fibi et hæredibus 
6 ſuis ad tenendum de me et hæredibus meis. 
« Dedi etiam ei tertium denarium redditùs burgi 
& Hereford quicquid unquam reddat, et tertium 
* denarium placitorum totius comitatùs Hereford.” 
Ihe charter of Henry the Second to William de 
Albiney earl of Arundel is fo particular as to be 
worth inſerting here. The words are theſe : 
See Selden's -<© Henricus rex Angliz, et dux Normanniæ, et 
r e comes Andegaviz, archiepiſcopis, epiſcopis, &c. 
c. . fed, 10. falutem. Sciatis me dedifſe Willielmo Comiti 
ce Arundel caſtellum de Arundel, cum toto honore 
| % Arundelli, et cum, omnibus pertinentiis ſuis, te- 
* e nendum fibiet hæredibus ſuis, de me et hæredi- 
& bus meis, in feodo et hæreditate, et tertium de- 
e narium de placitis de Suthſex, unde Comes eſt.” 
This was not a charter of creation to an earldom, 
like that before recited : for William de Albiney is 
ſtyled in it earl of Arundel: but it gives or confirms 
'» _to him the caſtle of Arundel at 4 the honor (or 
| barony) thereunto belonging, and all its other ap- 
pertenances, together with the third penny of the coun- 
ty of Suſſex, which is ſaid to be his earldom, though 
his title is taken from the caſtle. Note, that in 
this record the caſtle appears to be an appendix to 
the earldom, not the earldom to the caſtle, . 
Mr. Selden obſerves, that t!..s lord was ſome- 
times ſtyled earl of Suſſex, and ſometimes of Chi- 
chefter, which denoted the ſame perſon. Yet he was 
more uſually called earl of Arundel, the reaſon 
: 2 N I have given in another note to this 


” 


P. 14% 
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P. 142. And as other baronies differed in the numsBOOK H. 
ber of knight's-fees by which they were held, ſo w—y—— 


. likewiſe did theſe, 

For inſtance, it appears by records, that, during 
King Henry the Second's reign, the barony of the 
earl of Cornwall compriſed two hundred and fif- 
teen knight's-fees, and a third part of a fee; that 
of the earl of Norfolk one hundred and twenty-five 
fees ; and that of the earl of Warwick one hundred 
and two fees and a fraction. 


P. 143. We find in ſome charters, that the ma- 
giftrates, or chief citizens of London, York, Nar- 
wick, and other principal cities, were honored 
with that title. | 

In King Henry the Firſt's charter to the city of 

London it is ſaid, © Ecclefiz et darones et cives 


* teneant et habeant bene et in pace ſocnas ſuas Spelm. Gloff. 
4 cum omnibus confuetudinibus, &c,” © In BARONES pe 


351 


* which” (ſays Sir H. Spelman) “ I underſtand Lx Dox. 


« barones pro civibus præſtantioribus qui ſocnas ſu- 
nas et conſuetudines, id eſt, curias habent et pri- 
e vilegia, eorum inſtar qui in comitatu barones co- 


« mitatus dicuntur, et liberi tenentes, quique de re 


* feudali cognoſcebant in civitate, ut alu illi baro- 
* nes in comitatu.” He mentions alſo another 
charter, viz. that of H. III. de libertatibus Lon- 
don, which ſays, Barones civitatis London eligant 
ſibi fingulis annis de ſe ipſis majorem. And a writ of 
H. I. addreſt, Fulchero filio Walteri, et Fuftachio 
vicecomiti ſuo et omnibus baronibus de London, After 
which, he ſays, ** Sic barones de Eboraco, de Ceſ- 
* tria, de Warwica, de Feverſham, et plurium 
villarum regiis privilegiis inſignium, &c.” 
Matthew Paris, ſpeaking in general of the Lon- 


doners, ſays, Londonienſes, quos propter civita- 


tis dignitatem, et civium antiquitatem, got 


n 
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BOOK II.“ conſuevimus appellare.” Yet I hardly think the 
inferior citizens could ever be called barons, but 


See the Par- 
liamentary 
Hiſt. vol. i. 


See Madox's 
Baronia, 1. i. 
c. 6. p. 115, 


only the magiftrates, or thoſe in whom the power 
of the city refided. In the poll tax of the firſt year 
of King Richard the Second, each of the aldermen 
of London was rated as a baron the mayor as an 
earl; and all other mayors of great towns in Eng- 
land, each as a baron. | 


P. 147. Madox ſays, he ( the n was a high 
| officer both in war and peace, and obſerves that 

- the word ſignifies a captain or commander. 

The Author of the dialogue de Scaccario uſes a 
ſtrange expreſſion in deſcribing this officer at the 
Exchequer. He fays, that next to the chancellor 
fat miles gregarius quem conteflabularium dicimus.“ 
It is amazing that he ſhould call ſo high an officer 
a common ſoldier, eſpecially as he tells us in the 
ſame place, that the conſtable had the precedence 
of the king's mareſchall, poſt hunc duo cammerarii, 
c. poſt hos miles, qui vulgo dicitur mareſcallus ;” 
and (in another part of his book) that he could not 
eaſily be drawn from the king to attend the leſſer 
affairs of his office at the Exchequer, becauſe of 
greater and more urgent buſineſs ; * quia conteſta- 
* bularies a rege non facilè poteſt avelli propter ma- 
< jora et magis ugentia: (V. Dial. de Scaccario 
in fine Madox Hiſt, of the Excheq, 1. i. p. 8. and 
10.) Sir William Dugdale takes notice that he 
is ſtyled in ſome records princeps militie domus 
_ regia. 


P. 150. In it firſt ſenſe it fignified ok of the horſe to 


the king, 

There were alſo inferior mareſchalls in the king's 
ſtables and employed in the care of his hawks, &c. 
over all whom the great mareſchall prefided ; and 

therefore 
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Wines his office was called in a charter of King BOOK II. 
„en mn nariſcalcig. ol — — 


P. 1 56. tn the reign of Henry the Sixth, Fobn Baker 

eld certain lands in Kent of the King, by the ſer- 
vice f holding the we g head in the ſhip, which 
carried him in his paſſage between Dover and 
MN pitſand. Tbis was I udged to be grand- ſer- 
. SG. 
Madox mentions a record of the reign of Ed- 
wurd the Second, by which it appears that 
Thomas de Warbylnton held the manor of Shire- 
field in Hampſhire of the king in chief, by the ſer- 
jeanty of being mareſchall of the whores i in the king's 
houſehold, and of diſmembring malefaFtors condemned, and 
of meaſuring thegalons andbuſhelsin the king” 5 houſehold. 
But he very improperly places this tenure among the 
grand ſerjeanties, which the record does not warrant. 
The words are: Per ſerjentiam efſendimareſcallus de me- 
5 retrictbus in hoſpitia regis, et diſmembrare malefactores 
<  #djudicatos, el menſurare galones et buſſellos in Ho- 
« ſpitio regis.” Certainly Sir H. Spelman would 
not have called this be higheſt and moſt Tiluftrious 
' feudal ſervice, as he deſcribes grand. ſerjeanty. It was 
a petty ſerjeanty of the meaneſt and moſt diſhonorable 
nature. The record traces it up as high as to the 
reign of King Henry the Second. 


P. 166. And'other examples occur of the ſame power 
being exerciſed, for ſeveral ages, by private perſons 
in e without the W i of a r com- 
miſſion. 0 
I do not mean chat it was ſo exerciſed for Evita 
ages after the times of which I write, but in thoſe 
times, and before. Mr. Selden ſays, „the perſons Titles of Ho- 
** that gave this dignity ancientiy were ſometimes nor, = i. 
Vol. III. e . ſubjects © V. oct. 33. 
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zoon.“ ſubjects (and theſe gave it without any ſuperior 
— authority granted to them) as well as ſovereigns. 

„Though long 759 hath 82 to be clear, none 
« gives it with us but te ſovereign, or ſome 
ce other by his command or coumiſſion.” Ir. ap- 
pears that the liberty. of receiving it from a ſubject, 
uncommiſſioned by the king, was ſooner taken 
from the king's. immediate tenants in chief, than 
from others. Mr. Selden mentions.a writ of the 
twenty ninth of Henry the Third, in which thoſe 
of the ſecond kind (that is, ſuch as held military 
2 25 3 were to be diſtrained, Fg: tunc 
parati ad recipiendum arma de quibuſcungue 
voluerint. In which form the writs —— to all the 
{ulyeRs. of England. He likewiſe cites writs of 
fummons or 4/firingas from the cloſe rolls of the 
- forty fourth of Henry the Third, of the fixth of 
Edward the Firſt, and of the fixth of Edward the 
Second, in which a diſtinction is made, that ſome 
were to come and receive knighthood from the 
king ; and. others, being. not tenants to the king, 
ſhould be ſummoned or f diſtrained a ſe milites 7A 
ciendos, or, ad arma ſuſcipienda. {Bs 


Ibid, Nay 0ur FEI themſelves have. been knig ted by 
the hands of their ſubjetts, as Henry the Sh by the 
duke of Bedford o, ang. Edward the Sixth by the duke 

of Somerſet's. 
In France, the reſtorer and patron of chi- 
7 Francis the Firſt, choſe to receive the otder of 
knighthood from his lubject, Monfieur Bayard, il- 
„ luſtrious only by his valour and conduct without 
2 2 Mr, Selden quotes a. paffage from N. 
C. v. fed. 34- em which, id N fajd, that, in the year 1252, 
A 2213 "ne the Thind; king of Scotland, baving been 
i hag 0 by Henry: LE * king of e 
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the Earl Mareſchal demanded the king of Seotland's BO OK 11; 
horſe. and accoutrements, as a fee due to him by === 
ancient cuſtom : but that prince anſwered, that he 

conceived no ſuch fee could be due to the Earl 
Mareſchall from him, becan/e, at his own pledſure, be 

might have received his knighthood, either from any 

other cathulick prince, or from any of his 6298 nobles. 

Mr. Selden by nobles underſtands gentlemen, and 1 

believe, very rightly. 


P. 167. The poet Gunther, who w6as contemporary with 
Henry the Second, ſays, in a Latin poem, that the 
Emperor Frederick Barbaroſſa, the better to repel the 
enemy from his borders, and defend his country by the 
ſuperior force of his arms, granted knighthood to 
many perſons of low and vulgar birth, which in 
France would have been thought a ſtain to that 
dignity. . | 
By ſome old laws of France, if any man, who See Selden's 
was not a gentleman by his father (though he was Titles of Ho- 
ſo by his mother) had been made a knight, his lord di Kg 2. 
might degrade him, by cutting off his ſpurs on a2 
dunghill. Du Cange aſſerts, that it was neceffary V. Du Cange 
for a perſon who aſpired to the order of knighthood 2 0 
to prove, that not only his father and mother, but g St. Loni 
his grandfather and grandmother, were nobly born; | 
which Father Daniel confirms, but obſerves, that V. Hiſt. de la 
in France and other countries, this rule in time was —_— Fran- 
relaxed, and that the French kings diſpenſed with it . ift. c. 4. 
on many occaſions, | 


Ibid. And in the nineteenth year of the ſame king 
(Henry the Third) all the ſheriffs of England 

were commanded to make proclamation in their 

reſpective counties, that all who held of the king 
in chief one knight"s-fee or more, and were not 
yet knighted, ſhould tale arms and get themſelves 
1 | Aa 2 .. tnghted 


LES 
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BOOK II. knighted before the next Chriſtmas, as they loi ed 
S—— the tene ments, or fees, which they held ef the king. 


1 o 


It ſeems that this injunction was afterwards 
thought too hard on the poorer knights. For it 
was declared by act of parliament, in the firſt 
year of king Edward the . Second, that none 
««. ſhould be forced to take upon them the order 
« and-arms of a knight who had not twenty 
« pounds yearly in fee, or for term of life ; or 
© before they came to the age of one and twenty 
years. And ſuch. as had holden their lands but 
* a ſmall time, or alledged great age or default of 
te their. members, or any other incurable diſeaſe, 
tc or charge of their children, or ſuits, or any other 
ſuch neceſſary excuſes, were only to pay a rea- 
5 ſonable fine.” But it muſt be obſerved, that 
this act does not confine the obligation of receiving 


| "ORR c. knighthood to tenants in chief of the crown. Brit- 


of England. Tod 


des priſes des ton, who wrote about the time of Edward the 
A u Firſt, ſays, that a lord could not legally compel his 
tles of Ho · tenant to give him the aid due by tenure for makin 


1 part ii. - his ſon a n if he Was not a Knight him- 


v. 168, Whether, in the times that I write of, 
. any compulfion was uſed to oblige men to be knighted 
* cannat poſitively affirm : but as Mr. Madox, 

in his hiftory, of the Exchequer, has given no re- 

' cords of any fines being levie1 on that account, 
er proclaniations iſſued to enjoin it, till the, reign 
of Henry the Third, and many in and after that 
reign, the preſumption is firong, that it had not 
been the practice before the death of King John. 


See his Bri- © Camden dates this compulſion from the reign of 


tannia,States Henry the Third, and obſerves, that from that 
and Degrees time it ſeemed a title of burthen rather than of honor. 

ed we may reckon a ce ſo contrary to the 
* . | ſpirit 
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ſpirit and policy of knighthood, among the bad BOOK II. 
methods made uſe of, by the rapacious miniſters off 
that * to draw money from the ſubject. 


P. 170. Euery knight had his lady, th whom. he 

wowed faithful ſervice, uliaſe favors he wore, in 
* tournaments and in battles, ad for whoſe honor he 
us always prepared to combat with no leſs. zeal 
and enthyfiaſm, than for the defence of the callio- 

lick religion itſelf. | 

Even in the reign of Queen Elizabeth, a chal- 
lenge was ſent by the earl of Effex, to the count 
de, Brancas Villars, who was governor of Rouen, 
then beſieged by king Henry the Fourth of France 
and his Engliſh confederates under the command of 
that earl, in which he offered to maintain, among 
other points, that; be had a more beautiful miſtreſs 
than Villars. It muſt however be obſerved, that, 
in doing this, he ſhewed- himſelf, not only 4 good 
knight, Ba a good courtier-:' for he knew the queen 
would think, that ſhe was the miſtreſ of whoſe 
beauty he propoſed to be the champion. This, 
and ſome other fimilar paſſages of that reign, ſhew 
us the reaſon why Spenſer, who was a man of good 
ſenſe, as well as a fine poet, thought he could not 
make his court more agreeably to his ſovereign, 
who loved the notions of romantick gallantry and 
honor, than by repreſenting her in his Fairy Queen, 
as the patroneſs of the moſt ſublime chivalry, and as 
ſending. forth the moral virtues, illuſtrated under 
the characters of different knights, to free the world 
from vice and oppreſſion, and to merit her favor by 

| heroic actions. In this light the Fairy © th is as 

much a ſtate poem, as the 41 of Virgil. 


P; . ranſoms paid to knights for the priſe. 
ners they took, * the ſhares alſig red to them, by 
| | Aa 3 cuſtom 


= 7 * r 
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Boo EKU. euftom, of all the booty and ſpoils which were 
— * gained from an enemy, furniſhed them with ample 

means ef advancins their fortunes : but they had 
moreover rich preſents made to them by the princes, 
or nobles, they ſerved, upon the performance of 
any eminent feats of valour. a 2 
After the battle of Poictiers the Engliſh ſaid, 
that they would not ſet ſo high a price upon a knight or 
gentleman, but that he might ftill be able to live accord- 
ing to his rank, and to follow the wars in a equipage 
_ Agveeable io his quality. This is mentioned by Froiſ- 
|  fard as an act of generous courteſy. Mr. Selden 
; _ ſays, that, by the law of arms, thoſe captives whoſe 
came to above 10,000 crowns, belonged to 
the king, Barnes tells us, after Froiſſard, that by 
their victory at Poictiers all the prince's men were 
euriched, as well by ranſoming, as by the ſpoil they 
found there, conſiſting of gold, filver, plate, and 
Jewels, befides horſes, armour, and what they found 
about the dead. At the end of the action the 
prince embraced the Lord Audley, and ſaid to him, 
Sin James, both I myſelf and all others acknowledge 
you, in the buſineſs of this day, to have been the bel 
der in arms. Wherefore, with intent to furniſh you 

"the better to purſue the wars, I retain you for ever to 
be my knight, with five hundred marks yearly revenues, 

which I fhall affign you out of my inberikande in Eng- 

lend, Five hundred marks per annum in thoſe days 
was a very noble eſtate, But the generous knight, 
though much pleaſed with the honor of the gift, 
divided it all among his four eſquires, who had 
ferved him well in the battle. When the prince 
knew this, he confirmed the grant to them, and 
ſettled on bim a further penſion of fix hundred marks, 
which. was confirmed to him by the king for the 
term of his life, and for a twelvemonth after, to be 

' received out of the coynage of the ſtannaries in 
Cornwall, 
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Cornwall, and the prince's lands in that county. BOOK 11, 


Many more inſtances might be given, to ſhew the 
profits that knights might gain by their chivalry, 
when theſe inſtirutions were in force. The trade of 
war ſeems at preſent to be more gainful to the ge- 
neral, but much leſs to the officers, or private ſol 
diers of an army, than it was in thoſe days, | 
P. 176. Indeed it never quite ſunk, till the fpirit of 
+ chivalry begun to grow out of faſhion, and was 
even rendered the object of ridicule. © | 
The fear of this conſequence made the duke 
d' Alva ſay, that Don Quixote would ruin Hain; 
though, in truth, the ridicule of that ingenious 
book is not pointed againſt the ſpirit of chivalry, 
but againſt the abfurd repreſentation of it in the 
Span romances. - N ND 


P. 178. I will add, that th! two laſt, who appear 
to have faſhioned themſelves upon the ſame model, 
and to have poſſeſſed in perfection all the virtues of 
- thetr order, were, in France, the Chevalier 
Bayard, and in England, Sir Philip Sidney. 
In valour, courteſy; generofity, and a high and 
noble ſenſe of honor, the peculiar virtues of chival- 
ry, theſe two knights may be well compared to- 
gether ; but Sir Philip Sidney's character, upon 
the whole, is much ſuperior to Bayard's, becauſe 
he not only excelled in wit and learning, but was 
- alſo endowed with great talents and abilities for 
ſlate affairs, as we know from the teſtimony of the 
eateſt ſtateſman of that age, William prince of 


* 


* 


* 


” 1 


ange, who ſent this meſſage to Queen Elizabeth _— 


Lord Brook” 

e majefty had one the ripeſt and greateſt counſellors of Life of SirP, 
* Rate in Sir Philip Sidney that then lived in Europe, Sidney. c. ii. 
&« to the trial of which he was pleaſed to leave his P. 31. 


by Sir Fulk Greville, “that (in his judgement) her 
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BOOK H. “ own credit engaged, until her majeſty might 


P. 34. 


C. ii. p. 3. 


<</ pleaſe to employ this 1 either amongſt 
e her friends or enemies 1 1865 ol 


The credit of the prince of — wants no ſup⸗ 


| port but I will add, from the ſame author, Sir 
Ik 


atk Greville, the teſtimony: of the earl of (Lei 
ceſter, who ſaid to Sir Fulk, “ that when he un- 
& dertook the goverment of the Low-countries, he 
« carried his nephew (Sir Philip Sidney) over with 
*. him, as one amongſt the reſt; not only deſpiſing 
5 his youth for a counſellor, but withal bearing 


e a hand over him as a forward young man. Not- 


« withſtanding, in ſhort time b ſau this ſur ſo tiſon 
& above hig horiſon, that both he and all his ſtars tere 
«, glad to fetch light from bim. And in the end a- 
*' knowledged, tht he held api: the honor "of "hs 
& caſual authority by him whilſt he lived, and found 
& reaſon to withd) aw himſelf from that burthen after 
& his dealh.“ But leſt this praiſe might. be ſuſ- 
pected, as coming from a relation, Sir Fulk fays 
further: In what extraordinary eſtimation his 
« worth was, eyen amongſt enemies, will appear 
„by his death; when Mendoſa, a ſecretary of 
* many treaſons againſt us, acknowledged openly, 
« that, howſoever he was glad King Philip, his 
* maſter, had laſt in a private gentleman a dange- 


Ca) 


©, rous, enemy to his late ; yet he could not but lament 


f ſee Chr:ft:ndam» deprived of ſo rare a light in 
** theſe cloudy times, and bewail poor Widow Eng- 
** land (Jo he termed her) that,” having been many 
years in breeding one eminent ſpirit, Was in a mo- 
+ ment bereaved of him by the hands. of a villain.” 
(or low common ſoldier; for that is * nee of 
the word villain in this place), 


We may therefore conclude, that. in the Comm) 


ties of his mind, Sir Philip Sidney roſe above the 
| 8 25 Park of td re + and 


Way 
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was not. only un Chevalier ſans peur et ſans reproche, BO OK II. 
but fit for the greateſt offices of ſtate and govern- - 
ment. It ſeems indeed no leſs diſhonorable to the 
memory of queen Elizabeth, that ſhe ſhould have 
let ſuch a ſpirit and ſuch talents as his remain ſo 
long unemployed, than that ſhe ſhould have truſted 
ſo much of her moſt arduous buſineſs to her unwor- 
thy favorite the earl of "Leiceſter ! As for the 
Chevalier Bayard, he does not appear to have had 
any extraordinary parts, or to have been rankt 
among the fateſmen of the times in which he lived: 
nor had he any ſuperior degree of knowledge, to 
diſtinguiſh him much from the ignorant nobility of 
his country :. whereas Sir Philip had acquired ſuch 
a reputation for ſcience and taſte in the fine arts, 
that (to uſe the words of the abovementioned 
author) * the univerſities abroad and at home ac- 
*©: colrfhted' him a general Mecenas of learning; dedi- 
* cated their books to him, and communicated every 
invention or improvement of knowledge with hint. 
F<, There 2was not a cunning painter, a ſkilful engineer, 
an excellent muſician, or any other artificer of ex- 
4 traordinary fame, thut made not himſelf known to 
this famous ſpirit and found him his true friend 
& without hire, and the common rendevous of worth 
* mhis:;time.”” Since I wrote this, the publick 
has been entertained with the life of a very ex- 
traordinary man, the Lord Herbert of Cherbury, 
written by himſelf, from which he appears to have 
been as ſtrongly poſſeſſed with the high ſpirit of 
chivalry as Sir Philip Sidney, and was alſo a man 
of parts and learning. But he ſeems to have had 
weakneſſes and. defects in his character, arifing 
chiefly from vanity, which are not to be found in 
Sidney, none of whoſe actions were improper, 
and much leſs were they ridiculous, Yet it muſt 
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Hiſt. of the 


Exchequer, 
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ters, that Lord Herbert's Hiſtory of King Henry 
of Sir 


the ir P hth is ſuperior upon the nen to any work 


lp Sidney. 


un 79. Whether, i in the times of which 7 er r 

had any knights bannerets is not very clear. The 
name daes not occur in our hiftories or ne 
the reien of Edward the Firſt. 

Mr. Madox has cited a roll of the twenty fifth 
year of that king, in which they are mentioned, to- 
gether with knights bachilers, which latter denomi- 
nation was relative to the former, fignifying knights 
of an inferior rank to the bannerets. But milites 
verilliferi are mentioned by Matthew Paris before 
that time, and one can hardly doubt that theſe 
words are a Latin tranflation of knights bannerets. 
Father Daniel ſays, in his Treatiſe on the Militia 
of France, that he can find no mention of them in 
any hiſtorian before the reign of Philip Auguſtus. 
But he obferves, that the writers of that time do 
not ſpeak of them as a novelty ;- and therefore he 
ſuppoſes, that this inſtitution commenced when 
the regulations for tournaments and other matters 
of chrvalry were made in France. We probably 


received it from thence: but under what reign is 


uncertain. Mr. Camden erred much in ſuppoſing 
it ſo late as Edward the Third's. (See his Ac- 
count of Degrees of * in England, nere to 
his Britannia.) 


p. 180, In reality this was not a new order if nicht- 
hood, but only a higher rank, conferred by the ſove- 
reign, or by the general of a opal army, on ſome of 
that order, who were richer than others, and 


ona ed into the field by a g1 cater number of 
vaſſals 


It 
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It appears by a record which Selden has cited on BOOK II 
this ſubject, that in Edward the Second's reign the >——V—— 
pay of a banneret was four ſhillings a day, the pay Tiqes of Ho- 
of each of the knights, who ſerved under his ban- nor, part ii. 
ner, two ſhillings, and of each eſquire one ſhil- c. v. 
ling. In the great roll of the fixteenth of Edward 
the Third, the ſame ſums are allowed by the king 
to a banneret, for his own pay, and for that of See Madox's 
three knights and thirty fix men at arms. Camden Baronia, 
cites a charter of the ſame king, by which he ad- P- 160. 
vanced Sir John Coupland to the ſtate of a banne- 
ret, becauſe, in a battle fought at Durham, he had V. Britannia, 
taken priſoner the king of Scotland, and it runs in Piitiog 1 
theſe words : © Being willing to reward the faid ” 
John, who took David de Bruce priſoner, and 
66 frankly delivered him unto us, for the deſerts of 
« his honeſt and valiant ſervice, in ſuch ſort as 
others may take example by this precedent to do 
* us faithful ſervice in time to come; we have 

promoted the ſaid John to the ſtate and degree of 
% a banneret; and for the maintenance of the 
fame ſtats we have granted for us and our heirs 
* to the ſame John five hundred pounds by 
the year, to be el for him * his 
e, 

Here we ſee that the means of eig the 

dignity was a grant from the crown made after the 
promotion: but generally the knight ſo promoted 
— qualified . ſufficient eſtate before his ad- 
vancement. Mr. Seiden quotes an ancient book, 
to ſhew, that, in France, it was required that a 
banneret ſhould have a ſufficient eſtate to maintain 
fifty gentlemen to accompany his banner. (Titles 
of Honor, part ii. c. iii. ſect. 23.) But another, 
which he alſo cites, informs us, that, in Bur- 
gundy, it was enough if he was attended with 
twenty 
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BOOK11, twenty five. From the grant having been made to 
———— Cgupland.and his heirs, and from the mention of 


& © » - 
— N 


inheritance in the ſpeech of Sir John Chandos to the 


3 f Black Prince, which I have recited in this book, one 


- .- ſhould think that the dignity of banneret was here- 


ditary : but Mr. Selden affirms it never was ſo in 
England. The difficulty may perhaps be ſolved in 
this manner. The honor of, kn knighthood was per- 


| ſonal, and never deſcended to the heir of a knight 
2 wichgut a ne creation: but When the heir of a 


bannetet was made a knight; he Was entitled to the 


ſtate and degree of a barineret by right of inheri- 
tance. Thus it appears by a writ, that, under 


Bicbard the Second, Thomas Camoys was a ban- 


neret, as many of his anceſtors had been before him ; 


and for that reaſon he was diſcharged from being 


knight of the ſhire for the county of Surrey. Rex 
« Vicecomiti Surriæ ſalutem: Quia, ut accepi- 
mus, tu Thomam Camoys Chivaler, qui ban- 
e nerettus eſt, ficuf quamplures anteceſſorum ſuorum 
cc extiterint ad eſſendum unum militum venien- 
ͤtium ad proximum parlamentum noſtrum pro 
„ communitate comitatts prædicti, de aſſenſu 
“ ejuſdem comitatùs, elegiſti; nos advertentes 
46 quod hujuſmodi banneretti, ante hæc tempora, 
* ratione alicujus parlamenti eligi minimè conſue- 
verunt, ipſum de officio militis, ad dictum par- 
lamentum pro communitate comitatiis prædicti 


« yenturi, exonerari volumus.“ But there is 


much obſcurity in this matter. For Mr. Selden 
ſhews, that this Thomas Camoys was a baron and 
a peer of that parliament, and that many of his an- 
ceſtors haꝗ likewiſe been peers. (Titles of Honor, 
part ii. c. v. ſect. 25.) It is therefore equally 
ſtrange that he ſhould have been elected a knight of 
the . or diſcharged from that ſervice as a banne- 
ret, 
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ret, and not as a baron. Mr. Selden indeed ob- BO OK II. 
ſerves, that the name of banneret is given to ſome 
temporal barons, as if in them it were equivalent 
and ſynonymous to baron. In the firſt of Richard 
the Second divers earls and barons are mentioned 


— — 
Titles of Ho- 


nor, c. v. 


duction of barons by writ. The ſame learned wri- 
ter ſhews, that in France the form of making ban- 
nerets was by cutting off the point or end of the 
pennon or ſtreamer, and ſo altering the ſhape of it 
into a ſquare banner. But it does not appear that 
this ceremony was uſed in making Sir John 
Chandos a banneret, as is related in this book, 
p. 247. Father Daniel ſays, that in France the 5 gig. de la 
eldeſt ſons of bannerets, before they were knighted, Milice Fran 
were of inferior rank to knights bachilers, and coiſe, 1. 3. 
ſerved under their pay, being called Efquires Ban- c. v. t. i. 
nerets: but when they had received the order of 
knighthood with the uſual ceremonies, they had a 

right of advancing their banners after the death of 

their fathers, and ſo the dignity of banneret may 

be ſaid to have been patrimonial and feudal. 


P. 18 1. This alternative was, 1 preſume, the rea! 
motive, that induced them to be guilty of ſuch gla- 
ring abſurdity, as to infict theſe penances upon ſol- 

diers, for killing or ſtriking their enemies in the 
_ proſecution of a war; which they themſelves admit- 
ted to be lawful; &. _ © 3 

In one of the ſubſequent canons three years 
penance is injoined by the mercy of the biſhops, to the 

Normans who fought at Haſtings, inſtead of one 

year for every man whom they knew. they had ſlain 

in that battle, and forty days for every ou ey 
| * _ 
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- BOOK Il. knew they had firuck. ** Sed qui in publico bello 
„ pugnaverunt, pro miſericordia tres annos pœniten- 
6 tiæ eis epiſcopi ſtatuerunt.” Publico bello here 
*. ſignifies the war againſt Harold, and particularly 
Councils v. the battle of Haſtings, which in one of the former 
ii. Can. 1. Cannons is called magno prælio; and mentioned in 
Ibidem, e. ix. another by theſe words, excepto hoc prælio ante rexis 
conſecrationem. The ſixth Canon, of which notice 
is taken a little lower in the page here referred to, 
runs in the following words: © Qui autem tan- 
tum præmio adducti pugnaverunt, cognoſcant 
« ſe tanquam pro homicidio pœnitere debere.“ I 
have followed the learned Mr. Johnſon in CO 
homicigiam murder, becauſe it is generally ſo uſe 
by the writers of thar age. | 
P. 186. Tet in Domeſday-book they are diftingu'fhed 
from other free tenants, called there liberi homi- 
nes, by not having the power, which, theſe en- 
ie, of groing | away, or ſelling, their eſtates, 
without leave of their lords. It ſeems that theſe 
_ libert homines were a remainder of the alodial 
tenants of the Saxon folkland, that is, land of the 
vulgar, oppoſed to bocland or thaneland. A 
certain number of them was neceſſary to conſtitute 
a manor ; and therefore when that number was in- 
compleat, ſome who held in villenage was infran- 
f 2 to make it up; as appears by the teſtimony 
of the record abovementioned. We alſo find there, 
tat ſome who were in poſſeſſion of this alodial 
freedom thought it more eligible to ſeek a defence and 
Protecfion, by recommending themſclves to the pa- 
tronage of ſome feudal lord, or even of two lords, 
_ if the fituation' of their lands made it neceſſary for 
ten to have two protefors. The ſervices which 
_ were performed bythem to the lord of the manor, in 
pon 8 their 


% 
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tir alodial ſtate; were predial and ruſtich. ABOOK I. 
certain number of free ſocmen, as well as of theſe, ————— - 
appears ta have been neceſſary to every lord of na 
manor, for holding the pleas of Ze manor court, 

&c. 

I will give "hs proofs of all theſe ſeveral aſſer- 
tions. In the leſſer Domeſday-book frequent men- 
tion is made of the liberi homines in theſe terms: 

« Ifte liber homo fuit: ſuus homo fuit ; potuit vertere 

« ſe quo voluit ; potuit terram ſuam vendere vel dare; 

« potuit 1 ecedere fine licentia domini.” All theſe 

expreſhons denote an alodial tenure ; the feudal te- 
nants being more cloſely bound to their lords, and 
not having ſuch liberty. 

In the manor of Simpling in Norfolk it is faid, 

* Quatuor liberi homines liberati fuere ad hoc ma- 

© uerium perficiendum.”” Before theſe men were 

liberati, infranchiſed, they muſt have been in vil- 

lenage, ſlaves, or bondmen. 

In the leſſer Domeſday-book mention is made of 
liberi homines commendati, dimidii commendati, and 
even dimidii fubcommendati. The nature of this 
commendatio is thus explained: Liber homo hanc 
terram tenebat, et quo vellet abire valebat: 

e funmi 


ifit ſe in manu Walteri de Dowai, pro de- 
&« fenſione ſui.“ 

It appears by the Survey, that in Gloceſterſſire See Dome 
there were liberi homines in the time of Edward the IS 
Confeſſor called Radechenifters, and that they * | 

loughed, harrowed, and ſow ed, the demeſne lands f e — 
or their lords. Derhurſt. 

That a certain number of free ſocmen; as well as Spelman's 
of theſe, were neceffary to a manor, may be proved fen gs 
from chis paſſage in the Survey, Tres forum 
ſocmannorum accommodavit Riotus Roger Comi- 
ti, propten plarita ſua tenenda. I need not ob- 
ſerve, that none but freemen could hold __ _ 

» 16, 
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BOOK U. P. 188 In-Domeſday-book, that great record of the 

——— ancient ſtate of this kingdom, a c1ftinfion is made 

between villeins, who were affixed to a manor, 

and others of till a lower and more ſervile con- 

dition, dif; inguiſhed by the names A bordarii, co- 

tarili, and ſervi; &c. 

In a note to one of the laws of William he 

Conqueror, tranſeribed in the Appendix to the firſt 

See Appen volume of this Hiſtory, I have obſerved, that ſome- 

dix to vol. I. times the word villanus ſignifies not a Aare, but a 

farmer, inhabiting a village, which is the firſt ſenſe 

Sce the Sax- of the word, and in which it mult be taken, where 

da laws. perſons called by that name ſeem to be equalled 

See the Sta- with burgeſſes. But, in Glanville and other law 
tute of Mei- 

"Ag books, villanus or villein, was a man regardant 10 a 

Glanville, manor, ſo as to go along with it whenever it changed 

LS. its maſter, and in ſuch abſolute ſervitude, that his 

pogo 1 a 5 perſon, children, and goods belonged to his maſter. 

. i. Indeed Judge Lyttelton ſays, “ that if a man is 

5 ſeized of a manor, to which a villein is regar- 

«« dant, and granteth the ſame villein by his deed 

“to another, then he is a villein in groſs, and not 

« regardant.” But this alteration of the name made 

none in his ſtate, with reſpect either to the liberty 


of his 2868 and * or the property of his 
1 8 


p. 189. oy in other 4 he gives the appellation 
of - bondmen to all below the degree: of W fe or 
free ſocmen. 

See his Tres. This learned author (Sir H. Spelman) deſcribes 
tiſe on Feuds the reorls © as huſbandmen, ho lived upon the 


20 Tenures, < gutlands of the Saxon thanes; and were cuſtomary 


188 6 tenants at the will of their lords, rendering unto 


| « them a certain portion of victuals, and things 
« neceſſary for hoſpitality, .. This rent, or retribu- 
66 


tion, they call feorme, from whence we derive 
i « the 
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te the name of farm. and farmers. But this ſervice BOOK H. 
te 2was no bondage. For the ceorl, or huſbandman 
te might as well leave his land at his will, as the 
9 lord might put him from; it at his will; and | | 
© therefore. it was provided, by the-laws of Ina, | 
&«. in what manner he ſhould leave the land, when | 
© he departed from it to another place. And the 
e vyrit of waſte in Fitzherbert ſeemeth to ſhew, that 
they might depart, if they were not well uſed.” - 
_ Theſe ceorls have been often confounded with 
flaves and bondmen, under an inaccurate uſe of the 
word villani, and ſo have other free inhabitants of 
villages, in thoſe days. The free ſocmen were of an 
order 2 to theſe; and many of them, in the 
times of which I write, poſſeſſed hereditary eſtates 
of a ſtrict feudal nature, which therefore they could 
not leave at pleaſure, without the conſent of their 
lords; but which they could not be put out of, 
without a legal forfeiture. The account given of 5 
the ceorls, in the paſſages above - cited, ſeems to agree 
with what is {aid in Domeſday-book, of the liberi 
homines, or alodial tenants, at the time when that 
record was compiled. But ſome of theſe may have 
been of a higher rank and degree, according to the 
extent of the lands or farms they poſſeſſed. Brac- 
ton takes notice of a ſpecies of tenure in the de- 
meſne lands of the king, called villein ſocage. Thoſe 
who held by this tenure were glebæ aſcriptitii, af- 
fixed to the land, and performed villein ſervices, but 
certain and determined. Their privilege was, that, 
while they would and could perform theſe ſervices, 
they could not be turned out. Nor could they be 
compelled againſt their will to hold ſuch tene- 
ments: for Which. reaſon they were called free. 
Yet. they could. not diſpoſe of their tenements, nor 
transfer them to others by way of gift, no more 
than mere villeins; but, if they removed, they 
# > wad Joes 


L. ĩv. p. 209. 
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BOOK n. delivered up their tenements to their lord, or his bailiff, 
—-— who gave them to others to be held in villenage. 
Bracton diſtin _ theſe villein ſocmen from thoſe 
who held of the king in free e ſocag £ and from ſome 
whom he calls e 0 Feld by covenant in 
the ſame manner : a8 villein 1 but had not the 
| fame Preilege. |. | | 


P. 190. Nay we are told 5 Glacvite that in ay 
time if a freeman married a woman born in ville- 
nage, und who actually lived in that Rate, he Inft 
os SY — * of. the law (that is, all the legal 
85 4 ceman) and was confidered as a 
ein 1 birth, during the life-time of his wife, on 
. account nf her villenage. 
Bracton fays, that = child begotten by a free- 
L. i. p. 5. T man, whether in marriage or not, upon a woman 
born in vill A living in that condition, was 
born a ſlave : the woman was out” of the 
power of her lord, Gch born in fervitude; and was 
eg to a freeman, the iſſue of that free bed would 
n his explains what is faid more indi- 
finaly by Glanville. 57 
I dwell on theſe circumſtances as they make a 
very curious part of the hiſtory of thoſe times, and 


(God. be thanked) are little known at preſent to 
my countrymen. 5 


F. 191. But he ſays, that 1 villein could acquire 
"bi Faden with his own money : for, not with- 
 ftanding his purchaſe, he might according to the 
law and cuſtoms 0 the kingdom, be brought back 
"into villenage: Als all the goods of a oillein 
born belonged to his lord; &c. 
L. ii. c. 11. Sir Thomas L yttelton ſays, de that kb land 
ſe. 172. +. Polen in villena = or Nen land, nor any 
* cuſtom — — ever make a 


5 freeman 


Dd. * mw 


“ freeman villein ; but a villein may make free B O OK 11. 


s land to the villein to hold in villenage. ” I would 
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* land to be villein land to his lord. And where W 
%a villein purchaſeth land in fee fimple, or in fee 
« tail, the lord of the villein may enter into the 
« land, and ouſt the villein and his heirs for ever. 
* And after, the lord, if he will, may let the ſame 


obſerve, that neither here, nor in any other part of 
this author's book, relating to villenage, is any di- 
ſtinction made by him between villeins and ſervi 
nativi or bondmen ; but he uſes the former word as 
comprehending all thoſe whoſe perſons, children; 
and goods, were the property of th eir lords, whe- 
ther they held lands or DS which ſhews that, in 
his time, the legal ſenſe of the term villrin was the 
ſame as in Glanville's, and that the ſervitude of thoſe 
who were in that ſtate, continued unaltered, though 
he ſpeaks of it as a tenure when lands were held - 
the villein; and mentions alſo villein ſervice, © as 
do carry or recarry the dung of his lord out of 
the city, or out of his lord's manor, unto the land 
of his lord, and to ſpread the fame upon the 
land, and ſuch like.” Bracton alſo ſpeaks of L. iv. p. 190. 
ſlaves who held in villenage of their lord, and uſes '9** 
the Latin words villanus and ſervus as ſynonymous 
terms. He likewiſe puts a caſe, of a lord giving Ibidem. 
his ſlave land to be held by free ſervice, without 
baving infranchiſed him; and ſays, © that ſuch a. 
" gift or grant does not alter the ſervile ſtate of the 
<* tenant, becauſe a tenure in villenage does not take 
away any liberty from a tree perſon, nor does a 
« freehold confer” liberty upon a villem. But if, 
*© without manumiſſion, a lord gives a freehold to 
„be held by the flave and his heirs, it might be 
© preſumed that he meant to infranchiſe him; be- I 
© cauſe a ſlave could have no heirs without being = 
ky infranchiſed.“ | | : | F. 
1 p. 195. | .- = 
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BOOK I. p. 198. but yet, as in Lyttelton's Tenures, which 
— - were written duri g the reign of King Edward 

| the Fourth, there is a whole chapter concerning the 
fate of perſons in ſervitude, it is evident that 
mam ſuch were ftill remaining in thoſe days. 
Many ſlaves were infranchiſed in conſequence af 
the rebellion headed by Wat Tyler and Jack Straw, 
in the fourth year of the reign of King Richard the 
Second. But the next year the king complained to 
os TR his parliament, that he had been forced to grant 
4 "386, 387. Charters of liberty and manumiſſion, under the great 
vol. i. ſeal of England, to the rebels, who were only bond- 
tenants and villeins of the realm: which — 
to be done againſt law, he defired them to ſeek reme- 
dy, and provide for the confirmation or revocation 
thereof. Whereupon the lords and commons unani- 
mouſly reſolved, that all grants of liberties and manu- 
miſfion to the ſaid villeins and band-tenants, obtained. by 
force, were in difheriſon of themr, the lords and commons, 
and deftruction of the realm; and therefore to be nulled 
and made void by authority of parliament. Never- 

| © © theleſsit is probable, that the — 05 of ſuch 
another inſurrection. had no ſmall effect to incline 
the lords of manors, both to treat their ſlaves bet- 
$ ter, and to leſſen the number of them, from this 
time forwards. But the progreſs of this diſpoſition 
Was Ws * ſlow, as all ſuch changes muſt be. 


. 247. If» We e Joak to. the beft accounts of the ori- 
ginal cuſtoms of the ancient German nations, we 
find that, in their communities, all the 
Hale enjoyed an equal right with the nobles, 
_ to affift in deliberations on affairs of great mo- 
v. clurer. t. 
German, Tacitus ſays, that in 88 (under which 
Antiq, I. i. name, in his time, were 1 all thoſe 


P. 4» c. 11. * CO ies - 


P. Tie ENT WRIT | gall 
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ginally came) * de minoribus rebus principes con · S Booka 


L ſultant, de majoribus omnes; ita tamen, ut ea quo- 


6c 2 2 apud plebem arbitrium eſt, apud 


=. pertractentur.“ By the word plebem 


; * uſed, we — underſtand the inferior orders of © 
Freemen : for the ſame author ſays, that even the 


liberti were of no account in their commonwealth. 


3 


* '*» 


Liberti non multum ſupra ſervos ſunt, raro ali- Tacitus 4 ; 
quod momentum in domo, nunquam in civitate,” moribus Ger- 
&c. And the ſenſe of the word here is further ex- man. c. 25. 


plained by a paſſage in Cæſar's Cummentaries con- 
cerning the Germans, He ſays, © Neque quiſ- 
quam agri modum certum, aut fines proprios 
habet; fed magiſtratus ac principes, in annos 


cc ſingulos, gentibus, cognationibuſque hominum 


qui una coierunt, quantum eis et quo loco vi- 


< ſum eſt, attribuunt agri, at anno poſt alio tranſ: 
ire cogant, cujus rei multas afferunt cauſas,” &c. 
one of which is © ut animi æquitate plebem conti- 
< neant, quum ſuas quiſque opes cum potentiſſimis 


« zquari videat.“ In this place it is evident, that 


Plebem ſignifies thoſe who had a ſhare in the annual 


diſtribution" of lands, and conſequently were free- 


men, but of the inferior orders. And that all thoſe, 
by the German cuſtoms, concurred with the nobles 


in conſulting upon and determining affairs of great 


moment, appears bl from the of Rees of Ta- 
citus above. cited. N 


P. 218. We are affured, by a 4 5 a0 8 | 


Brady has cited, that ſo late as in the fifteenth 
year of | King John, not owly the greater barons, 


but all the inferior tenants in chief of the crown, 
had a right to be ſummoned to parliament by Par 


ticular writs. 


The words are theſe : * Rex baronibus, militibus v. Rot, Par. 
„ et omnibus fidelibus totius Angliæ ſalutem, &c. 15 Johan. 
B 


b 3 Uni- p- z. m. 2. 1 
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BOOK IE © Unicuique veſtrum, fi fieri poteſt, literas noftras 
ter hc tranſiniſſenms; fed ut negotium illud, 


Zee Selden's 


quad et nobis et vobis ad commodum cedat et 


„ honcrem, cum unjori expediretur Jeſttnatione, has 
« wteras,” &c, | 


Mr, Selden has given us, in his Titles of honor, 


Titles of Ho- another writ of ſummons ſent the ſame year, viz, 


nor; laſt edit. 


par. 1.786. 


the fifteenth of King John. the words of it are: 
* Rex Vicecomiti Oxon. ſalut. P recipimus tibi 
* quod omnes milites ballive tuz, qui ſummoniti 
* fuerunt eſſe apud Oxoniam ad nos a die omnium 


ee ſanctorum in xv dies, venire facias cum armis 


« ſuis ; corpora vero baronum fire arnis fimgulariter ; 
* et iv difcretos miltes de comitatu tuq illuc venire 


: „ faciasad nos ad eundem terminum, ad loquendum 


r nodifcrom de negotiis regni noftri. aq meipſo 


te * apud Wilton xi die Novembris.” -. 


Ebdem modo ſeribitur omnibus vicecomitibus. 
Mr. Selden calls this @ flrunge writ of fummons, 


| 2 that, for ought he has ſeen, it is without 


example. So ſtrange indeed it is, that I am unable 
to underſtand what it means. If the quatuor dij- 
crrti milites, whom the ſheriff was 5b r 
every , were repreſentatives of each county, 
or knights of the ſhire, what were the other milites 
gui ſummoniti fuerunt «ſe apud Oxoniam, &c ? It 


| thels latter knights were, as Mr. Selden ſeems to 


ſuppoſe, the inferior tenants in chief, who, by the 


. clayſe in King John's Magna Charta, are diſtin- 


guiſhed from the greater barons, and are to have 
only a general ſummons to parhament, what were 
the four whom the ſheriff was required to ſend out 
of every county, ad loguenaum nobiſe um de negotits 

i noftri ? There is no notice taken, that they 
were to be choſen ae legalioribus et diferetioribas wliti- 
bus finpulprum comitatuum, as in the ſummons of 
the * the Third, nor who 


Were 
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were to chuſe them. ; but it rather ſeems to have h O 
been left to the ſheriff himſelf. Neither does it ap 


pear, why the other milites qui ſummoniti fuerunt 
were ordered to come "with * arms = the 
barons unarmed, nor who theſe barons were. If 
they were the king's barons, the baranes majores, 
they ought to have been ſummoned by letters from 


the king, and not by the ſheriff, The whole is ſo 


obſcure, that I can draw no inference from it, 
except that there was, at that time, an irregularity 
and arbitrary variation in the ſummons to parlia- 
ment, Which might be owing to the confuſed and 
unſettled ſtate of the kingdom. es waa 

Two years afterwards, a method of ſummons 
for tenants in chief of the king, with a diſtinction 
between his greater barons, and other vaſſals of a 
degree inferior to thoſe, was ſettled by one of the 
clauſes in King John's Magna Charta, which I ſhall 
tranſeribe from the manuſcripts of the greateſt 
authority, viz. thoſe which Dr. Blackſtone has 
followed in his edition. © Et ad habendum com- 
“ mune conſilium regni de auxilio aſſidendo, aliter 
* quam in tribys — prædictis, vel de ſcutagio 
aſſidendo, ſummoneri faciemus archiepiſcopos, epiſ 
* copos, abbates, comites et majores barones ſigilatim 
© per literas noſtras : et præterea faciemus ſummoneri 
« 1n generali per vicecomites et ballivos noftros omnes 
* illos qui de nobis tenent in capite ad certum diem, 
e ſcilicet ad terminum quadraginta dierum ad mi- 
nus, et ad certum locum; et in omnibus literis 
* illius ſummonitionis cauſam ſummonitionis ex- 


primemus: et fic factà ſummonitione negotium 


ad diem aſſignatum procedat ſecundum conſilium 
illorum qui præ ſentes Fain etfi non omnes fummo- 

“ mti venerint.“ a 
The words faciemus ſummoneri in generali, per 
Vicecomites et ballivos naſtres, omnes illos qui de nobis 
B b4 tenent 


75. i 
er 
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BOO K I. tenant in capite, do not expreſs an elecłion or refirs- 


- ſentation, but only direct that the ſummons to theſe 
ſhould. be general by the ſheriffs or bailiff of the 
king in each toinity'; whereas the others were to 
be ſummoned by particular writs. In the firſt writ 
cited here, of the'fifteenth of King John, the ſum- 
mons was general, as well to the greater barons, 
as to the king's inferior tenants in chief; but it is 
declared in the writ itſelf, that this was done 
againſt the proper form, and only for more expe- 
dition: Ut” negotium illud, quod et nobis et 
c vobis ad commodum- cedat et honorem, cum ma- 
' jori expediretur feftinatione,” This clauſe of King 
John's charter re-eſtabliſhes and confirms the an- 
cient method with relation to the greater barons, 
but admits of the general ſummons with relation 
to all others who held in capite of the crown: 
There is in it no Intiination/chd: they were to be re- 
Preſented by knights' of the ſhire, as Spelman and 
others fi e: nay, the laſt words thereof ſeem 
rather n Wich any kind of repreſentation 
c et fic factà ſummonitione, negotium ad diem 
aſſignatum procedat ſecundum- confilium illorum 
* gui preſentes fuerint, etfi non omnes fummoniti Vene- 
* vrint.“ This was proper to be declared in the caſe 
of a general ſummons to a large number of per- 
ſons, becauſe there the non-attendance of many 
among them might well be apprehended: but had 
they been required to appear by repreſentatives 
from every county, ſuch a declaration would not 
have been neceſſary, nor could i ix have been pru- 
N made. 

The term of forty days which'is affigned | inthe 
| clauſe for their coming to parliament after their 
ſummons, and the promiſe” there given, that the 
cauſe of their ſummons ſhould be expreſſed in the . 
wore; I ſuppoſe were * to the uſage of the 

kingdom 
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kingdom in caſes of the ſame nature, that is, in the BO OK II. 
fummons to all the greater barons, to the knights — 
of the ſhires, and to the repreſentatives of cities and 

. boroughs. But it muſt be obſerved, that, in all 
the ancient copies of the ſeveral charters of King 
Henry the Third, this clauſe is left out. - T have 
ſeen an accurate tranſcript of that which he grant- 
ed in the firſt year of his reign, taken from the 
archives of the church of Durham; and there I find 
the reaſon why this and ſome other clauſes of King 
John's Magna Charta were omitted therein. The 
wore are theſe : « Quia vero quædam capitula in 
i priore cartà continebantur, quæ gravia et dubita- 
4 bilia videbantur, ſcilicet de ſcutagiis et auxiliis 
* affidendis, de debitis Judzorum, et aliorum, et 
de libertate exeundi de regno noſtro vel redeundi 
4 jn regnum, et de foreſtis et foreſtariis, warennis 
6 et Warennariis, et de conſuetudinibus comita- 
* tuum, et de ripariis et eorum cuſtodibus, pla- 
e cuit ſupradictis prælatis et magnatibus ea eſſe in 
* reſpectu quouſque plenius conſilium habueri- 
mus, et tunc faciemus pleniſſime tam de hiis 
quam de aliis que ocairrerint emendanda, quæ ad 
communem omnium utilitatem pertinuerint et 
* pacem et ſtatum noſtrum et regni noſtri.“ (For 
the eaſe of the reader give this claufe without the 
abbreviations in old writing). The difficulty there- 
fore concerning the aſſeſſment of ſcutage and aids, 
about which there was a doubt, and which the 
King's miniſters might think an encroachment upon 
his prerogative, occafioned this claufe to be left 
out, together with ſome others. In the ſubſequent 
charters ' of King Henry the Third, proviſion is 
made, that ſcutage fhall be taken as it was in the time 
of King Henry the Second : © Scutagium de cætero 


ad . f cut capi ſalebat tempere regis Henrici 
«C avi 
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te avi naſtri. And there is a general ſaving to all 
rſons of the liberties and free cuſtoms they had 
fore enjoyed. Et ſalvæ fint archiepiſcopis, 

« epiſcopis, abbatibus, prioribus, comitibus, ba- 

& ronibus, templariis, hoſpitalariis, et omnibus 

« aliis, tam eccleſiaſticis quam ſæcularibus per- 

«© ſonis, libertates et liber& conſuetudines quas Prius 


„ habuerunt.* This was a medium between an 


expreſs. declaration (ſuch as had been inſerted into 
King John's Magna Charta) of the right. of the 
ſubject to have no aids or ſcutage taken without 
conſent of parliament, and a demal of that right on 
the part of the crown. But the clauſe in King 
John's charter concerning the method of ſummons 


to parliament was entirely dropt in all the ſubſe- 


V. Spelman 
of Parlia- 
ments, p. 65. 


quent charters both of King Henry the Third and 
King Edward the Firſt. Sir H. Spelman affigns 
it as a reaſon for this omiſſion, that this whole 
branch of King John's Magna Charta was not 
comprized in the articles between him and his 
barons, whereupon that charter was grounded, 
but gained from him afterwards. Vet, as I ſee no 
cauſe why King Henry the Third, or his ſon, 
ſhould have been unwilling to agree to this method 
of ſummons, which was much more eaſy and con- 
venient to them than the former, I rather aſcribe 
it to a d iſſatisfaction in ſome of the inferior tenants 
in chief, who might think it an injurious diminu- 
tion of their privileges, not to be ſummoned as the 
greater barons were, and as theſe uſually had been, 
by particular writs. This might probably induce 
the crown to recur to the old method of ſummons: 
till the expedient of repreſenting them by knights 
of the ſhires, in the ſame manner as other free- 
holders in the ſeveral counties had before been re- 


preſented, and thus exempting them from the ob- 
| 8 ligation 


ligation of attending in perſon, was agreed to and BOQ@K II. 
ſettled, about the middle, or towards the latter ene 
of the reign of King Hehry. the Third, according : 
to the beſt lights I can obtain in this matter. Yet | 
all the inferior tenants in chiet of the king were not 
comprehended in that repreſentation : for we find 
by the cloſe rolls, that, in the thirty fourth year of „ nya 
Edward the Firſt, the tenants in ancient demeſne +4 * 
came to parliament, and acted therein diſtinctly cedula, 
from the knights of the ſhire. It likewiſe appears & Brady of 
by a record, that, in the fifth year of King Edward Boroughs, 
the Second, they were exempted from contri- | TIYrell's 
buting to the wages of ſuch knights. (V. Cot- Appendix to 
ton's Abridgement of the Records in the Tower, Hiſt. of Eng. 
p. 1.) | : land, P17 4s 
I cannot quit this ſubje& without obſerving, 7% 7** 

that, although in the abovementioned clauſe of 

King John's charter mention is made of the greater 
barons, who were to be ſummoned to parliament © 

by particular writs, yet the other tenants of the 

king, who were to be ſummoned generally, are not 
there called Jeſſer barons ; nor do I find that title ever 
given to the zuferior tenants in chief of the king, in 

any charter or record. But there are ſome very 

ancient, which give the name of barons to the prin- 

cipal tenants under the king's barons. For inſtance, y_ Monaſti- 
the barons of Robert Fitzhaimon earl of Gloceſter con, tom. i, 
are mentioned in a charter of King Henry the Firſt p: 199. 
to the abbey of Abingdon. © Sicut deſignatum fuit Flad) s Hitt 


of Convocat, 


per barones ipſius Roberti.” And Henry de p. 289. 
Novoburgo earl of Warwick gave certain lands in V. Dugdale, 
that county to the ſame abbey in the preſence of his e pe | 
barons (ſays the grant); one of which barons, viz. prog? ut f. 
Thurſtan de Montfort, is recorded to have held ten pra,” 
knight's-fees under the grandſon of that earl. 

In one of the laws of the Norman kings of Sicily 
ae theſe words: Poſt mortem barous vel mili- 


wa a tes, . 
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50 OK u. T0 tes; qui à comite vel barone alio baroniam aliquam 
# 299 vel f udum tenuerit . 
bre Bracton likewiſe thus deſcribes the vavaſſors, or 
great ſubvaſſals:¶ Sunt et alii, qui dicuntur va- 
vaſſores, Tiri magnæ dignitatis: and he ranks them 
next to the king's barons. Theſe had therefore a 
better right to the title of lefty barons than thoſe 
who held of the king in capite hy ſocage, or by fee- 
farm, or by a ſingle dich 's fee, or half a knight's- 
fee; as many did among thoſe who by the above- 
cited clauſe in the charter of King John were 
do have only a general ſummons to parliament. - Nor 
was there any impropriety in ſuch perſons repreſent- 
ing the community of the county, in which they were 
{ome of the principal gentlemen, having curiam de 
ſuis "hominibus, courts of their own, as lords of 
manors, Which to this day are called court 
V. Camden's It js faid in an ancient age: ciel by 
3 "Camden „that King Henry the Third, © poſt 
Titles of magnas perturbationes et enormes vexationes, 
Honor, ſect. inter ipſum regem, Simonem de Monteforti, et 
21. p. 740. „ alios barones. motas et ſopitas, ffatuit et ordina- 
vit. quod omnes illi comites et barones regni Anglie, 
quibus ipſe rex dignatus eft brevia ſummonitionis 
* dirigere, venirent ad parliamentum ſuum,  & non 
«© alit, niſi forte dominus rex alia f mili a brevia eis 
* dirigere voluiſſet. 

Upon this I would Aer, thay hehe fs no 
mention of leſſer barons, who might be called to 
parliament by the king's writs ; but the ſenſe of the 

aſſage 13, that, at the end of the troubles between 
— the Third and his barons, (viz. after the 
battle of Eveſham) he acquired a power, by act of 
parliament, to call to his parliaments ſuch earls and 

| barons of the realm, as he ſhould vouchſafe to ſend 
writy to, excluftvely of all others, who were not to = 

| unleſs 
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unleſs he afterwards ſhould ſend to them the like aurits. ; O O E II. 
Which power was exerciſed by ſome öf his ſucceſ- wy 
ſors in the perſons of the moſt ancient and greateſt K 
barons of the realm. For inſtance, William de 
Veſci, the brother and heir of John de Veſci, who 
had been ſummoned in the forty ninth of Henry 
the Third, inter majores barones, was not ſum- 
moned till the twenty third of Edward the Firſt, 
though he was forty years old at John's deceaſe; 
and, from that year till the fixth of Edward the 
Second, was never ſummoned again. Many other 
inſtances of the like nature occur in looking over 
the liſts of ſummons to parliament. And ſome 
who had been ſummoned were totally omitted, and 
came no more to parliament. This was certainly 
6 a very great and extraordinary change of the an- 
' cient conſtitution, which fuppoſed that the right of 
adviſing the king in his great council was inherent 
in his barons, and not to be taken from them with- 
without forfeiture of their baronies. Nothing in- 
deed could have induced them to conſent to ſuch a 
law, but the great diſorder into which the whole 
ſtate had been thrown by a long civil war, in the 
end of which Henry the Third and his fon Prince 
Edward were victorious, and able to do what they 
pleaſed. It is very ſurpriſing, that in times, when 
the ſtrength. of the peerage was leſs awed by that 
of the crown, the eſtabliſhed feudal notions ſhould 
not have prevailed to the abolition of this law. I 
muſt however obſerve, that with relation to earls 
the power never was exerciſed ; it not appearing 
that any of theſe were at any time omitted. And 
as for thoſe, who, without having any baronies in 
them, were called to parliament by writs from the 
crown, the learned author of the Iniquiry into the 
manner of creating Peers, has ſaid much to prove, 13 
| uc 
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ſuch writs gave them no peerage. He obſerves, 
cc that, from the forty ninth of Henry the Third 
ce to the twenty third of Edward the Fourth (from 
cc which times the ſummons have been more re- 
oh ) not fewer than ninety eight laymen have 


«© been ſummoned to parliament at one fingle time, 


et by the very ſame writs by which the earls and 
« other undoubted barons were ſummoned, and 
c yet neither themſelves, nor any of their name or 
5 poſterity, were ever afterwards ſummoned to 
t any parliament or great council.” From whence, 
and from the filence of the houſe of lords and of 
the heirs of their ſeveral perſons, with regard to 
this omiſſion, and from there being no words in 
their writs that expreſs any creation of a peerage or 
barony, he takes it for granted, that they could 
only be ſummoned as aſſiſtants to the houſe of lords, 
and as de confilio regis in parliamento. This hypo- 
theſis would undoubtedly ſolve many difficulties in 
this dark part of the Hiftory of our ancient Con- 
ſtitution, if it could be fully made out. But, in 
the caſe of the greater barons, the ſeparating from 
their peerages the right of voting in parliament, 


and ſubjecting it to the arbitrary will of the king, 


whether it was done by an act of parliament (as 
the words ftatuit et ordinavit, in the words cited 
by Camden, ſeem to imply) or by à mere exten- 
fion of prerogative, was an innovation very hurtful 

to the dignity of the peers and to the balance of 
the government. Some have doubted the authority 


of the manuſcript cited by Camden; and I ſhould 


give no credit to it, if it were not confirmed by 
the indiſputable practice of all our kings from Ed- 


Ward the Firſt to Richard the Third. It muſt. 
however be noted, that ſuch omiſſions in many 


caſes, though not in. all, may be well acounted 
has | for, 
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for, from the frequent and neceflary abſence of BOOK 11. 
many of the peers on the king's ſervice abroad. 
while the crown had great dominions and almoſt 
perpetual wars on the continent. On fuch occa- 
fions the omitting to ſummon them to parliament 
was no encroachment on their rights, but a pro- 

er exemption from a duty they could not per- 

orm. It may alſo have been done not improper- 
ly, according to the notions of thoſe times, . 
the lands that conſtituted a barony were ſeized by 
the crown for any fault or defect of ſervice, during 
the life of the baron, or for any number of years : 
whereas an arbitrary omiffion of ſummoning thoſe 
to parliament, who were willing and able to do 
their duty there, if ir did not extinguiſh the peerage, 
deprived it of one of its moſt valuable privileges: 
and, if it did extinguiſh it, rendered the higheſt 
property of the kingdom quite precarious and de- 
1 the will of the crown. But this be- 

ongs not to my ſubject; no ſuch thing ele, 
been thought of in the times of Henry the Second, 
or ever before. What I meant to confider here 
was only the notion, that the leſſer barons, or the 
the barones ſecundæ dignitatis, were not the great 
ſubvaſſals who held manors under earls or other 
eminent nobles, but the inferior tenants in capite of 
the crown ; @ notion eſpouſed by ſome writers of no 
ſmall authority, and on which more than one hy- 
potheſis has been founded, with no warrant from 


of 


antiquity, ſo far as I can diſcover. 


P. 221. A writ of ſummons directed to the fheriffs of 
Bedfordſhire and Buckinghamſhire, and requiring. 
tuo knights ta be ſent for each of thoſe counties, is 
extant in the cloſe rell of the thirty eighth year of 
Henry the Third, © © Te On 
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BOOK H. The words of the writ are theſe : © Tibi di- 
“ ſtricte præcipimus, quod præter omnes pre- 
| & dictos venire facias coram concilio naſtro apud 
« Weſtm. in quindena Paſchæ prox. fut. 4 legales 
et diſcretos.milites de comitatibus prædictis, quos 
idem comitatus ad hoc elegerint, vice omnium et 
1 fingulorum eorundem; viz. 2 de uno comitatu, et 
& 2 de alio, ad providendum una. cum militibus 
« aliorum comitatuum, quos ad eundem diem vocari 
& fecimus, quale auxilium nobis in tantà neceſſitate 
« impendere voluerint. Et tu militibus et alis de 
© comitatu prædicto neceſſitatem noſtram, et tan 
« urgens negotium noſtrum, diligenter exponas et 
« ad competens auxilium nobis ad præſens impen- 
e dendum efficaciter inducas. Ita quod prefati 
&« 4 milites præfato concilio noſtro ad prædictum 
. terminum Paſchæ reſpondere poſſint ſuper præ- 
Ser Brady's dito auxilio pro ſingulis comitatibus prædictorum“ 
Introduction c. Dr. Brady ſuppoſes that this was not a ſum- 
to us Ft. mons 10 a general council ; but Dr. Hody calls it a 
p.212t0 215, Parliamem, and I think with good reaſon, For 
SeeHody, M. Paris ſays, congregati ſunt iterum Augliz mag- 
p: 34'- . nates Londini, The word iterum refers to the pre- 
Cee. ceding council, held the ſame year, ſexto Calend. 
p. 595. & ad: Februarii, which the fame author calls parliamen- 
ditam. p. 123. tum. But in reality this point is not worth diſ- 
P. 492. ibi- puting. For if, at this time, the knights of the 
> ng * ſhiver were ſummoned to the leſſer 3 they cer- 
Hody, p.338. tainly were to the greqter. It is obſerved by Dr. 
Brady, that the date of the writ was ſoon after the 
breaking up of a general council. And ſo it well 
might, becauſe that general council had. denied the 
king aid, and therefore it was neceſſary to ſum- 
mon another as ſoon as poſſible. He alfo objects, 
that there are two other parts of this writ, the laſt 
of which is a command to the ſheriff to levy, all 
- debts that were due to the king, &c. A clauſe not 
Wo | 0 
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to be found in parliament-writs. But this, at moſt, BOOK II. 
proves only, what I ſhall not diſpute, that the form 
of theſe writs was not then ſo preciſely determined, 
as not to admit of occaſional variations. Nor does 
the coupling of other things with a ſummons to 
parliament make it no ſummons. 


Ibid. And there's is a clauſe inthe great charter of the 
« ninth of the ſame king, whereby it is declared, that, 

together with the ſpiritual and temporal lords, 

other inferior freeholders, et omnes de regno, by 
- which words Tunderſtand the whole commonalt 
of the realm, granted to the king the fifteenth part 
of all their moveable goods, in return. for the uber- 

ties accordid to them in that charter. 
The words in the original are theſe: * Pro 
hac autem conceſſione et donatione libertatum 
* iſtarum et aliarum libertatum contentarum in 
* carta noſtra de libertatibus Foreſtæ, archiepiſ- 
“ cop1, epiſcopi, abbates, priores, comites, barones, 
e milites, libere tenentes, ET OMNES DE REGNO - 
NOSTRO dederunt nobis quintamdecimam par- 
© tem omnium mobilium ſuorum.” The words 
milites, libere tenentes, et omnes de regno naſtro dede- 
runt nobis &c. coming after barones &c. ſeem to de- 
clare very plainly, that the whole commonality of 
the kingdom had concurred with the nobility in 
granting this tax to the king, as a return for the 
charter. Dr. Brady, to elude the force of the prof 
againſt his hypotheſis, is obliged to contend, that 
dederunt in this place ſignifies paid, and not granted. | 
But Dr. Hody obſerves rightly, that this conjec- See Hody* * 
ture appears to be falſe, from this conſideration, Hitt.of Cen- 
that the charters were drawn up in the parliament it- Ve. p. 303% 
ſelf, wherein the ſubſidy was granted, and ſcaled long 
before the money could be paid. He adds, © it can- 
not be ſuppoſed that onmes de regno were preſent 

Vor. III. Ce in 


ce 
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Boo REI.“ in that parhament, ſo as to grant the ſubſidy in 


——— their own perſons ; but they did it either per ſe 
« or by their repreſentatives.” How theſe words 
wete - underſtood by Henry de Knighton, who 
wrote his Hiſtory little more than a century after- 
wards, will appear from this paſſage, in his ac- 
count of the reign of Henry the Third: Poſt 
% hæc Rex Henricus conceſſit magnatibus terre 
« duas chartas, unam de Foreft3, et aliam de li- 
cc bertatibus, propter quam cauſam communes reg- 
40 i conceſſerunt quintam decimam partem om- 
© nium bonorum ſuorum mobilium et immobilium.” 
The two laſt words are a miſtake, being not agree- 
able to the charter: but the words communes regni 
are a clear explanation of the omnes de regno in the 
charter. As for the expreſſion rex conceſſit magna- 
tibus terre duas chartas, it muſt not be underſtood 

* Tyrrel's as excluding the commons out of that grant; for 

pp. p. 21. c the contrary appears by the charter itſelf ; but 


vol, v. magnati bus is here a general term that comprehends 


the whole parliament; as it certainly does in many 
other paflages of our ancient hiſtorians. And we 
have in the Cotton library a manuſcript chronicle 
of Walter de Coventry, who lived and wrote un- 
der the reign of Henry the Third, which, in 
giving an account of this parliament, ſays, © Ibi- 
« dem. conceſſa eſt D. regi a comitibus, et baroni- 
. © bus, et elero et populo, quinta decima omnium 
te bonorum.” But whar will better determine the 
true ſenſe of this clauſe, is the following paſſage in 
a record of the thirty ſeventh of that king: 'No- 


l ne“ vetint univerſi, quod D. H. rex Angliæ illuſtris, 


Comm, App. „R. Comes Norff. et Mareſchallus Anglia, H. 
. i. Comes Hereford et Eſſex. J. Comes de War- 
ody, Hiſt. 4 wico, P. de Sabaudi, cættrique magnates An- 


of Convoc. «| gi conſenſerunt in ſententiam excommunica- 


P 3354 356. 4 * Boniogncnlier ham apud Wel. 3 


« mo 
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« mo die Mali ann. regis 283 37, in forma BOOK Il. 
« ſcil. quod vinculo præfatæ ſententiæ ligentur — 
« omnes venientes contra libertates contentas in car- 


“tis communium libertatera Angliz, et de Foreſta 
« &c. Sciendum autem quod ſi in ſcriptis ſuper 
“ eadem ſententia a quibũſcunque confectis, ſeu 
conficiendis, aliud vel aliter oppoſitum vel ad- 
« jectum fuerit, aut articuli aliqui alii in eis con- 
ce tenti inveniantur, D. rex, et prædicti magnates 
omnes, et communitas populi, proteſtantur pub- 
© lice in præſentia venerabilium patrum B. Dei 
« gratia Cant. arch. totius Angliz primatis, nec 
* non et epiſcoporum omnium in eodem collequzo 
* exiſtentium, quod in ea numquam conſenſerunt 
nec conſentiunt, ſed de plano eis contradicunt.” 
This colloquium is called, by Matthew of Weſt⸗- 
minſter, magnum parliamenium. And ſurely the 
communitas Populi being thus named in addition to, V. Rot. par. 
and diſtinct from, the magnates omnes, is a very 37 H. 1 
ſtrong evidence, added to the others before men- * 
tioned, that the commons were preſent, and acted 
together with the nobles in this parliament, two 
| years before the time aſſigned by Brady for their 
| firſt coming to thoſe aſſemblies. That difference in- 
; deed would be ſmall, if it did not affect the whole 
foundation upon which his hypotheſis ſtands, viz. 
that this hmovation was the conſequence of Simon de 


| 

2 Montfort's victory at the battle o Lewis, and 2 

1 ti vily of the * : | 5 

* . 
„ Ibid. Nor can 1 we in the „ Miftory * thoſe 

. times, any reaſon ſufficient bo render it probab 

r- that fo great an alteration ſhould then "have been 

madt in the conſtitution of England. © 108 

5 It by no means appears, that, under 5 
vernment of _ Henry the Third, —_ je 
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BOOK Il. feudal powers of the nobility over the commons 
'——— were more relaxed than they had been during the 


See Brown 
Willis, vol. 1. 
9 


reigns of Henry the Second or Henry the Firſt; 


or that the condition of citizens and burgeſſes had 
been mended by any increaſe of trade and com- 


merce; or that the freeholders in the counties had 
been raiſed any higher, by an augmentation of 
wealth, or extenſion of privileges, which could 
open the way to ſuch a change. Nor was trade or 
commerce eſteemed more ſionorable in the age of 
Henry the Third than in that of his grandfather, 
or during the government of the Saxons. On the 
. contrary, the diſpoſition and temper of the times, 
as well as the genius of the government, were 
more unfavorable to trade in the Norman times 
than the Saxon; and the ſtate of England, during 


the period from the death of Henry the Second till 


that of Henry the Third, was more turbulent, 


more diſtempered, and more unfriendly to the en- 


creaſe of the national induſtry, or any enlargement 
of our commerce, than under the moderate 
and prudent adminiſtrations of the two former 
Henries. 8 


P. 223. 72 know indeed that 7 boroughs, which, 


From their poverty, were unable to bear the ex- 
hence of ſending. members to parliament, declined 


lie uſe of that Privilege. 


There are ſome inſtances of boroughs that peti- 
tioned to be reſtored to the uſe of that privilege af 
tera very long interruption. Thus, in the reign 
of James the Firſt, Agmondeſham, Wendover, 
and Great Marlow alledged, by petition to the 


Houſe of commons, that the interruption in their 
ſending burgeſſes, for four hundred years. paſt, was 
not owing to their own neglect, but to the 
kalt. of the ſheriffs; or, if it was owing 


in 


* n — V7, as QOD.Y2Y 
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in any meaſure to the burghs themſelves, it BOOK I. 
was becauſe #heir predeceſſors were poor and unable to 
maintain their members; whereas now they were 
content to-undergo that charge. 
On this I would obſerve, that, as they had riot 


7 complained before, in ſo long a petiod of time, it 


is probable, that it was not the neglect of the ſheriffs, 
but their poverty and inability to bear the charge of 
ſending members to parliament, which had occafioned 
ſo long an interruption of their right. Their peti- 
tion was allowed, by the commons and the king, 
as it appeared that they were parliament burgs by 


ne: not by charter, 


P. 224. A the cloſe rolls of the twenty fourth 

year of that king, there is a writ of ſummons to 

parliament, in which it is aſſerted, not as an in- 

novation introduced by the earl of Leiceſter, but a 

maxim grounded on a moſt equitable law, 'efta- 

bliſhed by the foreſight and wiſdom of ſacred prin- 

ces, that what concerned all ſhould be done with 

the approbation of all; and that dangers to the 

hole: community ſhould be obviated by remedies 

provided by the whole community. - | Rot, Clauf, 

The words are theſe : “ Sicut lex juftifſima, pro- 24 Edw. I. 
« vidd circumſpectione ſacrorum principum flabilita, m. dorſo: 
* hortatur, ut quod omnes tangit ab omnibus approbe- 
© tur, fic et innuit evidenter, ut communibus periculis 
*© per remedia proviſa communiter obvietur,” If the 
earl of Leiceſter had been the firſt who applied this _ 
maxim to the conſtitution of Engliſh parliaments or 
great councils, it would have been impoſſible for 
Edward the Firſt to have grounded it on a law 
providd circumſpectione ſacrorum principum ſtabilita. 
Nor could he have uſed that expreſſion, if he him- 
ſelf, or his father had introduced the practice of 
ſummoning the commons to thoſe aſſemblies. 7 * 

/ id, 


BOQK 11; 
| — — 


See Spelman 
of Parlia- 


ments, p. 64. 
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lid. Some very eminent writers have ſuf-piſed, that 
none but the king's inferior tenanis in chief 
were. at fin repreſented by the knights of the 
Fr res : but there ig u Jufpcient evidence to ſuppor t 

at Pinion. *- 
ns H. Spelman and other writers have dated the 
original of Lowhes of the ſhires from one of the 

clauſes in king John's Magna Charta, which di- 

fects that the inferior tenants in chief of the crown 

ſhould be ſummoned to parliament in general. But 
that thoſe words do not import any repreſentation, 

L have endeayoured toſhew in a former note to this 

volume: nor does it appear by other evidence, either 

of records or of hiſtory, that, in conſequence of 
that clauſe, ſuch tenants in chief were at any time the 
ſale. electors of knights of the ſhires, or that only ſuch 
tenants, in chief could be elected. Sir H. Spelman in- 
deed adds, * that other freeholders, becauſe they 

« could not always be diſtinguiſhed from them that 

« held in capite (which enereaſed daily) grew by 

little and little to have voices in the election of 

< the knights of the ſhires, and to be at laſt con- 

« firmed therein by the ſtatute 7 Hen. IV. and 8 


„ Hen, VI.” But how does. he ſhew that there 


ever was a time, when knights of the ſhires were 


elected by the tenants in capite, without the voices 


of other freeholders? He ſuppoſes the point 
which. ſhould. be proved. For, that under the reigns | 
of King John — Henry the Third, when he 


ä RT ſuch elections began to be made, other 


See Keble's 
Statutes, 7 
Hen. Iv. 
C. 15. 


freeholders came to the county court 13 moſt 


cerrain, 


AI we, "atlas the ſrarute, of the ſeventh. of 
Heury, the Fourth, which is the. oldeſt in our 
books that regulates. or directs the form of. coun- 


ty eee we ' l find it was made (as the 


75 preamble 
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preamble declares) at the grievous laint of theBOOK H. 
commons in parliament of the undue election tie 
knights of counties for the parliament, which he ſome- 
times made of affection of ſheriffs, and otherwiſe, 
againſt the form of the writs directed to the ſheriff, to 
the great flander of the counties, and hindrance of 
the bufineſs of the commonality in the ſaid 'coun- 
ties, &c. All the regulations laid down in it ap- 
pear deſigned to prevent abuſes arifing from the 
partiality of the ſheriffs, or other undue influence 
uſed in elections; not to make or to confirm any 
ehange in the qualifications or rights of the electors, 
The enacting” part of it ſays, © Our' ſovereign 
Lord the King, willing therein to prouide remedy, 
by the aſſent of the lords ſpiritual and temporal, 

* and the commons in this preſent parliament 
6 aſſembled, hath ordained and eſtabliſhed, that 
« from henceforth the elections of ſuch knights 
© ſhall be made in the form that followeth : (that 
is to ſay) at the next county to be holden after 
© the delivery of the writ of the parliament, pro- 

e clamation ſhall be made in the full county of the day 
and the place of the parliament, and that all they 
that be — e as well ſuitors duly ſummoned 

* for the ſame cauſe, as others, ſhall attend to the 
election of the knights for the parliament, and then 
in the full county they ſhall proceed to the elec- 
tion freely and indifferently, notwithſtanding any 
* requeft or commandment to the contrary,” &c. 
What follows concerns only the return of the writ, 
and neither in the part above-recited, nor in any 
ſubſequent clauſe, is there a word that denotes any 
intention in the legiſlature to encreaſe the number 
of electors of knights of the ſhires, in prejudice to 
the right” of 'the ing” s tenants in chief, or that 
gives the leaſt intimation of any ſuch right having 
been ever in thoſe tenants ; excluſive of others, 

| Ces who 
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BOOK II. who were ſuitors to: the county-court and preſent 
——— therein. All the freeholders were fo from the 


earlieſt times: and that the ſubſtance of this law 
was no more than an affirmance of an old right and 
cuſtom, appears from the preamble of the ſubſe- 
quent act made in the eleventh of the ſame king, 
which ſays, that whereas in the parliament 
“ holden at Weſtminſter, the ſeventh year of the 
“ reign of our ſaid Lord the king, there was or- 
6 dained and eſtabliſhed by a ſtatute for the pre- 
& ſervation of the liberties and franchiſes of the elec- 
© tion of the knights of the ſhire uſed through the 
realm, a certain form and manner of the election 
of ſuch knights, as in the ſaid ſtatute more fully 
* 1s contained, &c. There can be nothing 
more different than the preſervation of liberties and 
franchiſes uſed through the realm in elections, from 
the communicating of a liberty and franchiſe to 
perſons not entitled to it before, The act of the 
eighth of Henry the Sixth, inſtead: of enlarging, 
reſtrains the number of electors. It enacts, that 
thoſe knights ſhall be choſen in every county by peo- 
ple dwelling and refident in the ſame counties, where- 
of every one of them ſhall have land or tenement, to 
the value of forty ſhillings by the year at the leaſt, 
above all charges: Which is explained in a ſubſe- 
quent act, of the tenth of the ſame king, to mean' 
freeholds of that value within the county for which 
the election is to be made. And the reaſon why this 
was done 1s ſet forth in the preamble : Whereas the 
elections of. knights of ſhires to come to the parlia- 
ments of our Lord the King, in many counties of the: 
realm of England have now: of late been made by very 


great outrageous and exceſſive numbers of people, 


dwelling within the ſame counties of the realm of Eng- 
land, of which moſt part was of people of ſmall 
Jubſtange and of no value, whereof every of them pre- 

rh | 3 | tended 
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tended a voice equivalent, as to ſuch elections to be BOOK II. 
made, with the moſt worthy knights and eſquires dwel- >—a—— 


ling within the ſame counties; whereby man-ſlaughter, 
riots, batteries, and divifions among the gentlemen, 
and other people of the ſame counties, ſhall very likely 
riſe and be, unleſs convenient and due remedy be pro- 
vided in this behalf: our Lord the King, confidering 
the premiſes, hath provided, ordained, and ta- 

bliſhed by authority of this preſent parliament, &c. 
It is amazing that any perſon, who had ever read 
this ſtatute, or that of the ſeventh of Henry the 
Fourth, ſhould ſay, as St. Amand does in his Hi- 
ſtorical Eſſay on the Legiſlative Power of England, 
p- 187. that none but the immediate tenants of the 
crown (the leſſer barons)came to the county court, and 
none other had votes till, by the 8 H. VI. c. 7. all free- 
holders of 40s. per annnm had that right given them. 
The very reverſe of all this appears by the ſtatute 
he refers to: it gives no right to freeholders of 40s. 
per ann. which they had not before; but excludes 
all thoſe who had freeholds under that value. The 
words, whereas the elections of knights of ſhires in. 
many counties of England have now OF LATE been 
made by very great, outrageous, and exceſſive numbers 
of people, and whereof every of them FRETENDED 4 
voice equivalent with the moſt worthy knights and 
eſquires dwelling within the ſame counties, ſhew be- 
yond contradiction, that the intention of the legi- 
ſlature in enacting this ſtatute was not to alter the 
conſtitution and uſage of the kingdom, with reſpect. 
to elections for the ſhires, but to remedy a recent 
abuſe and innovation, grounded (as they thought) 
on unjuſtifiable pretenſions. It ſeems pretty evi- 
dent, that the practice of parcelling out land in ſmall 
portions, and thereby multiplying freeholds inferior 
in value to what they had uſually been in former 
times, produced this complaint of very great, out- 
| rageous, 
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B-OOK Il. rageous, and erceſi ve numbers of people, who were of 
Fall ſubftance and of no value, coming to theſe elec- 


tions, But it is certain, that this law and that of 
the tenth of the fame king were reſtrictive, inſtead | 
of giving a right of voting to any freebolders Who 
did not before enjoy that franchiſe. 

That none but the immediate tenants of the \crown 


_ (the lefſer barons) came to the © county-court before the 


eighth of Henry the Sixth (as the ſame author aſſerts), 
is a moſt falſe and unwarranted propoſition. I 


V. Appendix have given, in the Appendix to the firſt volume of 


£5 the fi: 


 $vlume. 


Ines decomitatu.eant ad comitatus et hundrida, ficu! 


this Hiſtory, a charter of Henry the Firſt, telating 
to the mander of holding county-courts in which it 
is fait by that king, Et volo et præcipio, ut om- 


& fecerint tempore regis Edtvardi. And in another | 
clauſe he ſays, Er fi modo exurgat placitum de 
„ divitione, terrarum, fi eſt inter barones meos do- 
< minicos, tractetur placitum in curi med: Et 
i t inter N = duorum dominorum, traftetur 
in comitatu.” vavaſſors therefore were ſui- 
tors to the county- court, and all the freeholders of 
the county, omnes de comitatu, were required 70 go 
thither, as they had done in the time of Edward the 
Confeſſor. Nor does it appear that any alteration 


was made in this point by any ſubſequent law. In 


the above recited ſtatute of the ſeventh of Henry the 
Fourth, all that are preſens in the county- court, as well 
ſuitors duly ſummoned for the ſame cauſe, -as others, are 


' commaniaed to attend to the ele ion of the knights for the 


Parliament. And that, before the making of this law, 
the vavaſfors, or meſne tenants, who did not hold 
their lands directly of the king, might not only 
concur in the elections of knights of the ſhires, 
but be themſelves elected, ſeems evident from 
the words of eb in the deſcription of his 
Franklin. 


« At 
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At ſeſſions was he lord and fire, BOOK It. 
Full oftimes was he #night of the ire; —_— 
& A ſheriff had he been and a coronour, 
Was never ſuch a worthy vavaſſour.” 
Yet it muſt be obſerved, that, to qualify any per- 
ſon for being elected, the mere poſſeſſion of a 
knight's-fee was not ſufficient ; but it was neceſ- 
fary that he ſhould be miles gladio cinftus, that is, 
knighted according to the forms then in uſe. By 8. Cotton's 
an act of the firſt of Richard the Second, all who Abridgement 
had lands to the value of twenty pounds yearly in oftherecords 
fee, or for term of life, were obliged to receive the in = Tower 
order of knighthood. And this law ſeems to have Edu III. 
been founded on a more ancient cuſtom. For there p. 18, 19, 
are writs of Henry the Third, commanding the V-Rot-Clauf. 
ſheriffs to ſummon to the county-courts all who held 2+ flag 
one knight's-fee, or leſs than a whole knight's-fee, 26 Hen. III. 
dum tamen det enementa ſuo, tam militari quam ſocagio, m. 6. 
poſfint ſuftentari, that they might be there made | 
knights. There is alſo an act of 23 Hen. VI. c. 
15. which ſays, the knights of the fhires ſhall 
e notable knights of the ſame counties for the 
cc which they ſhall be choſen, or otherwiſe ſuch 
« notable: eſquires, or born, of the ſame 
& counties as ſball be able to be knights: and no man 
eto be ſuch knight, which flandeth in the degree of a 
©. yeoman, or under.” | 
In this law - the ability of being made @ knight, 
that is, the having freeholds ſufficient to qualify 
them for it, is admitted? inſtead of the actual or- 
der of knighthood requited* by the old writs: and 
yeomen, with all under thut degree, are excluded, 
agreeably, I pteſume, to aneidnt uſage: but in no 
ſtatute relating to the knights of the thires is there 
the leaſt intimation of it's - Being required that they 
ſhould be tengnts in cue of the- king, or of the 
uſage having been · altered with regard to — 
The 
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BOOK II. The next circumſtance I ſhall conſider belonging 
——— to this matter is the wages paid to the knights, It 

mult be granted, that, if by virtue of the above- 
mentioned clauſe in King John's Magna Charta, or 
by any ſubſequent ſtate: or cuſtom introduced in 
the time of Henry the Third or Edward the Firſt, 
ſuch knights were elected by tenants in capite of the 

king, excluſively of all others, and repreſented them 
alone, no others could be charged with the pay- 
ment of their wages. But in one of the parlia- 
ment rolls of the fifty firſt year of Edward the 
2 . Third, n. 45. the commons petition the king, that 
Tower. the ſaid expences be levied of all the commons of the 
counties, as well within franchiſes as without :; except 
'. the franchiſes of cities and boroughs, and except thoſe 
who come to parliament by writs of ſummons, and their 
\ Tenants who hold in bondage. The words in the re- 
Cord, which I have examined, run thus: Que plaiſe 
au roy notre ſeigneur que ſoit ordeine a ceſte preſent. 
parlement, que les dites deſpenſes ſoient levez de touts 
les communes des dites comtees, fi bien deinz franchiſes 
come dehors ; forſpris de la franchiſe des cittes et 
burghs, et forſpris de ceux qui viegnent icy par brief d 
parlement, par ſummonce, et de leurs tenants qui tiegn- 

ent en bondage. Of the preamble to this petition, 

which is very remarkable, I ſhall have occafion to 

take notice in a ſubſequent note. It will be enough 
to add here, that the anſwer of the king is, ſoit fait 
come devant à efts_ust en ce cas. Which was the 
proper anſwer, becauſe no exception was made in 
this petition to tenants in ancient demeſne, or in ga- 
velkind, who appear by other records to have been 

intitled to an exemption from theſe expences; and 
therefore the king would neither wholly reject, nor 
wholly grant the demand. But it was impoſſible 
that the commons could have made it ſo: general, if 
the right of election for counties had in thoſe days 
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been confined to tenants in chief of the king. And it BO OK II. 
is not pretended by Spelman, or any other writer, 


that it was extended or enlarged in the reign of any 
king between Henry the Third and Edward the 
Third incluſively. It ſeems to me therefore, that 
this roll contains a ſtrong evidence againſt the no- 
tion that the electors of knights of the ſhires were 
anciently none but the tenants in capite, called by 
ſome modern authors leſſer barons. 

One of the moſt ſtriking arguments uſed by Dr. 
Brady to ſupport that notion, is the manner of 
electing the commiſſioners for the ſhires in the 
kingdom, of Scotland, where, by an a& made in 
the year 1427, (the twenty third of James the Firſt) 
the ſmall barons and free tenants, who held of the 
crown-in capite, were diſcharged from coming to 
parliaments, and allowed to chuſe commiſſioners to 
ſerve in their ſtead, This law was confirmed in 
the year 1 587, by an act of James the Sixth, where- 
in it is declared, that none ſhall have votes but ſuch 
as have forty ſhillings land in free tenendrie holden 
of the king, The permitting of the inferior tenants 
in chief to come to parliament by repreſentatives, 
inſtead, of a perſonal attendance, I believe to have 
been done (as. many other things were in Scotland) 
after the example of Eogland'; but the excluding 
of all not holding of tht king from ſuch elections 
ſeems to have ariſen from a policy, which had 
before rendered the government and conſtitution 
of Scotland very different from ours in many re- 
ſpects. For (whatever conformity there was be- 
tween them in the times of which I write) it is 
certain, that, from the reign of Alexander the 
Third to that of James the Firft, the ariſtocratical 
| power in the ſtate of that kingdom had continually 
encreaſed, and prevailed over r the popular far more 


ban in England, No juſt or concluſive inference 
can 
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BOOK IL can therefore be drawn from this circumſtance in 
— thoſe laws, to prove by analogy, that no freehold- 

ers, buttenants in chief of the crown, had anciently 
2 right to elect the repreſentatives of Engliſh 
counties. 


P. 22g. Tiere ts not in any of thoſe writs, nor in 
the oldeſt we have for ſending up repreſentatives 
from cities or boroughs,. the leaſt intimation, that 
ſuch electiont were a novelty then introduced. 

The words of the writ directed to the ſherift of 
Bedfordſhire and Buckinghamſhire, in the thirty 
eighth of Henry the Third, which is the oldeſt 

. now remaining, have been recited in a former note 
to this book. The next for knights of the ſhires, 
which is of the forty ninth of the ſame king, runs 

thus: © Item mandatum eſt ſingulis vicecomitibus 

4 per Angliam, quod venire faciant duos milites 
« de legalioribus et diſcretiorihus militibus fingu- 

„ jborum comitatuum ad regem London in Octabis 

« prædictis in forma ſuprudicta.“ The writ, which 

contains the form here referred to, is loſt. To the 

eities and boroughs we have one in theſe words: 

Item in forma præ dicta ſcribitur civibus Ebor. 

& civibus Lincoln, et cæteris burgis Angliæ; 

quod mittant in forma præ dicta duos de diſcre- 

« tioribus et legalioribus et probioribus tam civi- 

* bus quam burgenfibus ſuis.” The form here re- 

ferred to may probably have been that of a writ of 

fummons ſent to the city of London, and now loſt. 

For that was the moſt proper to be enrolled as 2 

pattern for all the other writs to the cities and 

boroughs, mutatis mutandis. And it muſt be ob- 
ſerved, that, in this abridgement or minute, Vork 
and Lincoln are particularly named, but London is 
not; which ſeems an evident proof, that the writ 
directed to that city was kept on the rolls, and 

| | therefore 
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therefore it was-not thought neceſſary to enter the BOOK II. 
others, which were in the ſame form. The words.. 
et ceteris burgis Angliæ ſeem to ſhew, that the 

boroughs which ſent. members to parliament were 

well known: but, if none had ever ſent any before 

this time, ſo general a mention of them would 

hardly have been made. It appears, -that the Cin- 

que Ports were ſummoned diſtinct from the others; 

and the writ to Sandwich only was entered on the 

rolls with a ſimiliter mandatum eft fi ingulis portubus 

pro ſe. Probably, that to London was in much the 

ſame form. The cauſe of their ſummons is there 

declared to be tam pro negotio libaratianis Edwar- 

di primogenti naſtri quam pro aliis communitatem 

regni neſiri tangenlibus. It is direed thus: Rex 

baronibus el ballivis portis ſui de Sandwico ſalutem. 

And the precept is, Vobis mandamus, in fide et di- 

legtione quibus nobis tenementi, firmi.er injungentes, LA 
(ut) omnibus aliis prætermiſſis mittatis ad nos ibidem 
giatuor de legal vori bus el diſcretioribus portus veſtri. 

La quod fint ibid. in Octab. prædictis nobiſcum, et 

cum præfatis mag nalibus regni naſtri tractatum ct 

ſuber præmiſſis confilium impenſuri. Et hic, ſicut 

honorem naſtrum et veſtrum et communem utilitatem 

regni noftri diligitis, nullatenus omittatis. But fur- VRot, Clauſ. 
ther we find, that in the writs for the expences of 28 _ __ 
knights of the ſhires, in the twenty eighth year of Tyreli's 9 © 
Edward the Firſt, which are the firſt of that reign ,cndix to his 
remaining on the rolls, it is ſaid, that “the coun- Hiſtory, 
ty ſhould pay them, prout alias in caſu conſimili P+ 60, 6. 


blioth 
feri conſuevit;” words which imply a cuſtom. Polit Dial. 


It muſt indeed be obſerved that the writ of the for- vii. 

ty ninth of Henry the Third has not theſe, words. VRot. Clauf. 

Mr. Tyrrel ſuppoſes, that they were left out by 49 . 

the negligence of the clerks: but a better enten der uo Bra- 

ny be afhgned from the writ itſelf, For there dy, Anſw. to 
it Petyt, p. 140, 
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Clauſ. Rot. 
42 H. III. 


m. 1. dorſo. 
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it is ſaid, that the expences of the knights had been 
very great, becauſe their attendance had been 
longer than they had expected; but that the coun- 
ties having before contributed largely to other pub- 
lic expences for the defence of the kingdom, they 
ſhould not be charged to this too highly. © Cum 
* nuper vocari fecimus duos de diſcretioribus militi- 
* bus fingulorum com. &c. ae iidem milites moram 
diuturniorem quam credebant traxerint ibidem, prop- 
ter quod non modicas fecerint expenſas; cumque 
communitates comitatuum dictor, varias hoc anno fe- 
* cerint præſtationes ad defenſionem regni noſtri &c. 
per quod aliquantulum ſe nimium ſentiunt gravari, 
tibi præcipimus quod duobus militibus, qui 
pro communitate dicti comitatus prefato parliamen- 
to inte fuerunt, de conſilio quatuor legalium mili- 
tum ejuſdem comitatis, rationab les expenſas ſuas 
in veniendo ad dictum parliamentum, ibidem 
morando, et inde ad partes ſuas redeundo pro- 
5 yidert facias, et eas de eadem communitate le- 
5 vari facias, proviſo quod ipſa communitas occaſione 
preflationts iſtius ſupra modum non gravetur.“ It 
is very probable therefore, that, as the expences of 
the knights of the ſhire had been greater than uſual, 


cc 
ce 


'T 


60 
1; 
66 
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cc 


and the king was unwilling to load the counties, 


which had been ſo much burthened before, with 


too heavy a charge, the words prout alias in caſu 
conſimili fieri conſuevit were on purpoſe left out, as 


no proper rule to proceed by in this caſe. 

Dr. Brady has given us a writ of expences al- 
lowed to four knights of each county in the king- 
dom, for attending upon a parliament in the forty 
ſecond year of Henry the Third, not as members 


thereof, but on an extraordinary commiſſion of in- 


queſt into all exceſſes, tranſgreſſions, and injuries 
done and committed by juſtices, ſheriffs, bailiffs, 
a or 
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or any other perſons within the ſaid counties. No BOOK II. . 


fum is fixed; but they are to have rationabiles et 
penſas ſuas in eundo, redeundo, et in præfato parlia- 
mento pro dictis negotiis morando. This 1s a very ex- 
traordinary writ, and, as far as I can diſcover, the 
ſingle one of the kind that ever was granted. Yet 
from hence Dr. Brady ſuppoſes, that the words 
prout alias in caſu conſimili fieri conſuevit got into an- 
cient writs for the expences of knights, citizens, 
and burgefles : a ſtrange * wo mah ir being far 
more likely, that the form of this writ, ſent on a 
particular occafion, was taken from thoſe, than 
that this was the precedent upon which they were 
grounded, | 
As for the two clauſes in King John's charter 
concerning the manner of levying aids and ſcutage, 
I cannot think they conclude any thing with re- See theClau- 
regard to this matter ; the firſt of them ſaying only, = in — 1 
that no ſcutage or aid ſhould for the future be im- tion of the 
poſed, but by the common council of the king - charters. 
dom; and the other declaring in what manner the Magn. Carta 
greater and leſſer tenants in chief of the king ſhould Regis — 0 
be ſummoned on ſuch occaſions. How does it ap- uh 4 14. 
pear, that the latter was intended, as ſome have Clauſe 14. 
ſuppoſed to enumerate all the members of parliament, 
Ml entitled to fit there ® If there was no diſpute at 
that time about the method of ſummoning the re- 
preſentatives of counties, cities, and boroughs, 
there was no need of mentioning any of them in 
that clauſe, which is not the deſcription of a par- 
liament or common council of the kingdom, but a 
declaration in what manner, and by what kind of 
ſummons, certain members thereof, viz. thoſe who 
held of the king, ſhould be called to the parlia- 
ment, for the impoſing of ſcutage or other aids. 
In the roll of the 351 Edw. III. n. 45. part of See che re- 
which I have cited in a former note to this book, I cord 1 | 
Vor. III. 5 is find nden. 
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BOOK II. find theſe words: Pourceque, de commune droit 
Au royalme, de chaſcun .comte d'Engleterre font 
<< et ſeront eleus deux perſonnes d' efire 3 a parle- 
ment por le commune de dits comtes.” Now, 
if, as this record teſtifies two perſons were to be 
elected to parliament for the commonalty of every 
county by the common law of the realm, de commune 
droit du royalme, we muſt look for the beginning of 
this law, or in much more ancient times 
than the reign o King Henry the Third, even in 
the earlieſt inſtitutions of the Anglo-Saxon govern- 
ment. This expreſſion ſeems to me of very deci- 
five importance, as to the queſtion before us. 


Ibid. But ſome writs/are taken notice of by Mr. Tyr- 
. rel, a diligent ſearcher into records on this ſubject, 
ich ſet forth a claim of certain tenants in ancient 
demeſne, before the fifteenth year of Edward the 
Second, that they guglit not to be charged with 
wages to knights of the ſhire ; foraſmuch as they and 
their anceftors, tenants of the ſame manor, had, 
from time beyond memory, been always exempted, 
by ciftom, — the expences of knights, ſent by the 
community of their county to the parliaments of the 
king, and of his royal progenitors. 
v. Appendix The words are, as cited by Mr. T yrell : << Quod 
to the ſecond ©* Jicet ipfi et eorum anteceſſores tenentes | de eadem 
mn 0 &© manerio de F. (quod eſt de antiquo dominio 
of the Hi. coronæ Angliæ) 4 tempore quo non extat memoria 
of England, ſemper hactenus quieti eſſe conſueverunt de expenſis 
p. 60, 61. militum ad parliamema naſtra, et progenitorum 
& nofirorum regum Angliæ, pro communitate dicti 
camitatus vementium,” &c. Mr. Tyrrel giyes in 
| the reft of 'the writ, which goes on thus : 
& That whereas the ſheriff diſtrains e ſaid tenants 
„ to contribute to the expences of the knights 
n ft hoody * to * laſt — to; ew great, 


: 20 15 7 
C, 
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% damage, otherwiſe than had been accuſtomed in B OOK u. 
« all times paſt (omnibus temporibus retroactis — — — 
cc conſuevit), therefore the king commands him 
« that he deſiſt from his {aid diſtreſs, and do not 
“ compel the ſaid tenants to contribute otherwiſe 
% quam amm bus temporibus retroaftis' &c. After 

Which he adds, Now, though this writ be en- 
tered without any king's name, or date, yet it 
6 „bears at the bottom, that it was iſſued out by 

L Eſcrope then chancellor, and William de 

0 4 clerk of the chancery; and this muſt 
« have been before the fifteenth year of Edward 
6 the Secand, becauſe it appears by the cloſe rolls 
ok that year (Rot. Claul.. 15 Edw. II. m. 37. 
“ dorſ. in ſcedula), that in December the great 
« ſeal was delivered to William D. Ayremyn, un- 
ger the ſeals of William de Clyffe, and the faid 
« William de Herlſton, clerks of Chancery, who 
« are often mentioned in our records to have been 
* keepers of it pro tempore, till the ſecond year of 
Edward the Third, when the ſaid William de 
&* Herlſton had the ſole cuſtody thereof committed 
k to him. There are other writs of this kind upon 

te the cloſe rolls, as particularly one directed to Sir Clauſ. 
0 John de Cobham, and four other knights there- Edw. Ul. 
* in named, reciting, © That whereas Simon, _u 11; m. 19. 
8 archbiſhop of Canterbury, claims as well for © 

* himſelf as his predeceſſors, and their tenants 
* hitherto, a tempore quo non extat memoria, cer- 
& tain lands held in gavelkind in the county of 
be: Kent, which ought to be free from the expences 
** of knights coming to the parliaments of that 
0 King, as well as thoſe of His progenitors; and 
then it concludes with a ſuperſedeas to the ſaid 
6 ſheriff, not to moleſt the ſaid tenants, until ſuch 
4 ne as the king 5 Further informed, and that 


« he, 


2.0 
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he, by the advice of his council, had ordained, 
what is to be done in the premiſſes.” From both 
theſe writs we may draw theſe concluſions, firſt, 
that there was at the time of the granting theſe 
writs a claim by preſcription time out of mind, 
allowed for all tenants in ancient demeſne, as 
alſo for thoſe who held of the archbiſhop in gavel- 


* kind, to be exempted from contributing to the 


wages of knights of the ſhire, or elſe theſe peti- 
tions and the writs upon them had been to no 
purpoſe ; for you muſt note, that all tenants in 
ancient demeſne and in gavelkind were made fo 
before the conqueſt, and therefore might well 
plead a preſcription >* and were it not that I 


ſhould be tedious, I could cite ſeveral other writs 
of this kind, as alſo pleas of certain towns to this 


PEP, and that not long after the time Dr. 
rady ſuppoſes the commons were again ſum- 


226. With regard to cities and boroughs, there 
are likewiſe extant two claims, made in the reigns 
F Fdward the Second and Edward the Third, 
the proceedings upon which ſeem decifive of the 


ſenſe of that age, concerning the antiquity of the 


\ . cuſtom of citizens and burgeſſes coming to parlia- 


ment, and from towns that were held under ſub- 


feds, not immediately of the crown; I mean the 


claims of the towns of St. Albans and Barnſtaple; 


&c. 
The claim of the town of St. Albans, here men- 


v. M:dox's tioned, is tranſcribed at length by Mr. Madox, in 
” Hiſt. of the his Hiſtory of the Exchequer, from the parliament 
= Excheq. c. rolls of the eighth year of King Edward the Second, 
"7- P. 521. and it will be proper to give a tranſcript of it here. 


* 


Ad petitionem burgenſium villz de S. Albano, 
“ ſuggerentium 
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ſuggerentium regi, quod licet ipſi teneant vil-BOOK II. 
lam prædictam de rege in capite, et ipſi, ficut ———— 
cæteri burgenſes regni, ad parliamenta regis, 
cum ea ſummoniri contigerit, per duos combur- 
genſes ſuos venire debeant, prout totis retroa Jis 
lemporibus venire conſueverunt, pro omnimodis ſer- 
vitiis regi faciendis; quæ quidem ſervitia iidem 
burgenſes et anteceſſores ſui burgenſes villæ præ- 
dictæ, tam tempore domini Edwardi nuper re- 
gis Angliæ, patris regis, et progenitorum ſuorum, 


— 


quam tempore regis nunc, ſemper ante inſtans 


arliamentum, ut præmittitur, præſtiterunt. 
1 quorum burgenſium fic pro dictà villa 
ad parliamenta regis venientium in rotulis cancel- 
lariæ ſemper irrotulata fuerunt. Nihilominus 
viceeomes regis comitatùs Hertfordiæ, ad pro- 
curationem et favorem abbatis de Sancto Albano 
et ejus conſilium, burgenſes prædictos præmu- 
nire, ſeu nomina eorum, prout ad ipſum per- 
tinuit, retornare, ut ipſi ſervitium ſuum prædic- 
tum facere poſſent, penitus recuſavit, in con- 
temptum regis et burgenſium prædictorum præ- 
judicium, et exhæredationis periculum mani- 
feſtum, ſuper quo petunt remedium oppor- 
tunum. R. eſt per conſil. 
c Scrutentur rotuli &c. de canc. fi temporibus 


cc progenitorum regis burgenſes prædicti ſolebant ve- 


cc 
etc 


nire, vel non; et tunc fiat eis ſuper hoc juſtitia, 
yocatis evocandis fi neceſſe fuerit.” 
A great deal has been faid by ſeveral learned wri- See Petyt, 


ters about this record ; and indeed the matter of it — = 
is extremely important, with regard to many points others. 


in the diſputes that have ariſen about our ancient 
conſtitution, Dr. Brady being defirous to elude 
the force of it againſt the hypotheſis which he, had 
laid down (viz. that no burgeſſes were ſummoned 
to * before the forty ninth of Henry the 


, 


V. Brady's 
Anſw. to Pe- 


tyt, p. 38. 


. 
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BOOK H. Third) ſays that thoſe of St. Albans, as appears by the 
—— hd of their petition to the council, claimed not, nor 

preſcribed to come io parliaments merely as from a 
borough, but as front a town that held in chief of the 
king's and this fervice was incident to their tenure, 
and was ſuch as the king's progenitors had accepted in 
Few of all ſervices dus by reaſon thereof. Now, tho? 
we mould admit all this to be true, it ſtill proves 
againſt him, that ſome burgeſes came to 88 
before the forty-ninth of Henry the Third, viz. a 
eo held in chief of the bing: for the progenitors of 
the Father of Edward the Second muſt at feaſt mean 
his grandfather and great grandfather King John 
and King Henry the Second: and a long uſage is 
implied in the words prout totis retroactis temporibus 
penire conſucverunt. Yet it ſeems to make good 
another part of this ſyſtem, viz. that none but tenants 
in chief were members of parliament, Let us then 
conſider how far that inference from it can be main- 
tained, To render it concluſive we muſt ſuppoſe, 
that, if in fact the burgeſſes of this town were not 
| tenants in chief, they could not have been admitted 
to come to parliament, either at any -time before, 
 VRot. Clavf, or foon after this time, But it appears from the 
35 Edw. I. cloſe rolls, that expences were allowed to burgefles 
m, 14, dorſo, of St. Albans for coming to parliament in the thirty 
fifth year of Edward the Firſt, and with the clauſe 
prout alias in caſu conſimili fieri conſuevit, which 
implies an old cuſtom. We find, indeed, by a writ 
to the ſheriff of Hertfordſhire in the fiftn year of 
Edward the Second, that a diſpute then aroſe, 
whether the town was a borough, or not, and that 
the abbot and bailiffs were ſummoned to Chancery 
upon that queſtion; but it was not determined till 
the eighth year of that king, in conſequence of the 
petition recited above. And though no other 
Anfwer appears in that record, than that the rolls 
FE : ſhould 
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ſhould be examined, to ſee whether the burgefles BOOK II. 
uſed to come to parliament in the times of the ͥ 
king's progenitors, it may be concluded, that, up- 
on the examination, judgment was given for them; Rot. Clauſ. 
becauſe there is a writ on the. cloſe roll of the SE dw. II. m. 
eighth year of Edward the Second, for paying 53: Cie 
wages at the rate of two ſhillings a day to two bur- 2 Edw. III. 
geſſes of St Albans ; and another of the ſame nature m. 16. dorſo. 
on the cloſe roll of the ſecond of Edward the Pro. expenſ. 
Third. And in the firſt: year of the ſame reign — 
there are letters patent confirming a certain inden- 1 Edw. III. 
ture, between the abbot of St. Albans and the bur- m. 28. p. 2. 
refles of that town, wherein there is contained a 
"val agreement of all - quarrels and diſputes be- 
tween the ſaid abbot and burgefles ; and the abbot 
does there acknowledge, that the ſaid burgefles, 
whoſe names are there particularly ſet down, 
might chuſe from among themſelves two burgeſſes 
to go to every parliament; * Puiſſent d eu- memes 
&« elire deux burgois d aler au chacun parlement.“ All 
theſe records I have carefully examined myſelf in 
the originals at the Tower. . 

It is therefore very evident, that the right of the 
town of St. Albans to ſend repreſentatives to par- 
lament, according to their petition, was allowed 
by the council of King Edward the Second, and by 
that of his ſon; nay, by the abbot himſelf, who 
had firſt diſputed that privilege. And yet it is cer- 
tain, that che lie held of the abbot and not in 
chief of the king. We are informed by Mr. Madox, "FW 
that, in Domeſday-book, the town of St. Albans 313 
is placed among other towns and lands of the ab- Exchequer, 
bey, in theſe words terra ecclęſiæ S. Albani: He p. S 22d c. 17. 
further ſays, I cannot find by any of the moſt 
& ancient Revenue-rolls (though I have ſearched 
many of them purpoſely upon this matter) that 
« it was a-demeſne-town belonging to the king, 
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BOOK U.“ or rendered to the king (when the ſedes abbatialis 
uV was full) any farm, aid, tallage, ox other duty, 


4 as all the reſt of the king's towns did, from time 
& to time. A ſure token that the rownimen did not 


fold it immediately of the king.” What then be- 


comes of Dr. Brady's Hypotheſis that none but tenants 
in chief came to parliament, and that the burgeſſes 


of St. Albans might be entitled to that privilege as 


V. Hiſt. of 
the Excheꝗ. 


p- 523. C. 1 


tenants in chief, but could not have enjoyed it upon 


any other claim? Mr. Madox has ſhewn, they 


were not tenants in chef ; and yet it is proved, by 
the records above-cited, that their right of coming 
to parhament was allowed as 2 privilege, which 
they had poſſeſſed from time immemorial. Mr. Ma- 
dox indeed ſuppoſes, ** that the town of St. Albans 
& was granted to the abbey by one of the ancient kings 
« of England : the abbot and the convent held the 
* town in capite, or immediately of the king (in bur- 
gage) as parcel of the endowment of the abbey, 
and they held the town or burgeſſes in demeſne, or 
fi you pleaſe.) the hurgeſſes were demeſne-men of the 
% Abbey.” But admitting this ſuppoſition, which 
is only a mere conjecture (for he had ſaid before, 


+ that he found no proof in any of the moſt ancient Re- 
a venue rolls that it was a demeſne-town belonging to the 


king) it ſtill appears, that although the abbot held 


immediately of the king, and might have a right 
to fit in parliament on that account, as a tenant in 
chief, yet the town held of him, and nat immediate- 


bh of the king: the townſmen were his demeſne-men, 
not tenants in chief, or demeſne-men of the crown. And 


therefore this tranſaction, not only diſproves the 
aſſertion of Dr, Brady, that none but tenants in 


chief had a right of fitting in parliament before the 
forty ninth of Henry the Third, but alſo ſhews he 


is wrong in the account that he gives of the foun- 


dation of the right of cities and boroughs to ſend 
fepre⸗ 
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repreſentatives to that aſſembly in and after the BOOK II. 
twenty t xd of Edward the. Firſt, before which 
time he denies that they ever had been ſummoned 
in a regular manner. His words are theſe : 
Having thus e the time when, and the 
« cauſe why, citizens, and burgeſſes, and the 
_ © tenants of the king's demeſnes, were at firſt ſum- 
moned to parliament, we ſhall proceed to diſco- 
ver, what cities and burghs ſent their repreſen- 
* tatives, or citizens and burgeſſes, upon ſuch ſum- 
« mons. The anſwer to this is very ſhort, That 
* they were only the dominicæ civitates and burgi 
* regis, the king's demeſne cities and burghs, ſuch as 
* had charters from the king, and paid a fee-farm 
* rent in lieu of the cuftoms, and 5 advantages and 
* royalties that belonged to the croun, &c. 

Nov it plainly appears, that the borough of St. 
Albans does not anſwer this deſcription in any re- 
ſpect. It was not a. demeſne city or burgh of the 
king in the twenty third year of Edward the Second. 

It had no charter from the crown, nor did it pay a 
fee-farm rent in lieu of the cuſtoms, &c. that belonged 
to the crown. The Hypotheſis of the Doctor is 
therefore evidently as falſe with regard to the right 
as to the time of citizens and burgeſſes coming to 
parliament. And it cannot be ſuppoſed, that the 
burgeſſes of this town were ſummoned to parlia- 
ment without any right, by the favor of the ſhe- 
riff, after the eighth of Edward the Second; be- 

cauſe it appears by the records abovementioned, p 
that their claim had been diſputed, and judicially 
determined: ſo that here was no room for par- 
tiality in the ſheriff, as in other caſes, where no di- 
ſpute had ariſen. The king's council, before 
which the cauſe had been tried, would have re- 
fuſed to admit the return of ſuch 'burgeſſes to ſub- 


ſequent parliaments, if their Faght to be — 


- 
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BOOK K u. had not been clearly made out: but, if their claim 


— had depended on their being tenants in chief of the 
crown, it is evident, they could not have had any ſuch 
right, as they were not ſuch tenants. It ĩs true, that, 
in their petition, they ſay, they held their town in 
chief of the king, and ſpeak of their coming to par- 
lament as a ſervice that zwas incident to their tenure : 

but, though this was a falſe ſuggeſtion, yet their 
right to come to parliament by ancient uſage and 
preſeri 7 ficut cæteri burgenſes regni, proui totis 
retroactis temporibus venire conſueverunt, might be 
very good. And therefore the anſwer was, Scru- 


 tentur rotuli, &c. de cancellarid fi temporibus progeni- 


torum regis burgtnſes prædicti ſolebant venire, vel non, 
Et hunc fiat eis oe hoc juſtitia, vocatis evocandis, f 
*neceſſe fuerit. is was putting the cauſe entirely 
ON ok 1-628 not on their dg proved to be te- 
nunts in chief of the crown. Domeſday-book and 
the Exchequer records ſhould have 2.4 ſearched, 
inſtead of we Chancery rolls, if that had been the 
queſtion. In tact 0 appears, that they continued 
to hold immediately of he abbot, not of the crown, 
and yet came to parliament, with other burgeſſes, 
after this time; = abbot himſelf bein obliged to 
allow their right to that privile EA; 1 in all pro- 
bability he would not have Apputed, if they had 
not involved it with another unwarrantable preten- 
ſion, which he could not admit. Mr. Madox ſays, 


See Hiſtory he had not yet found, that any town, city, or burgh in 


of the Ex- 
chequer, 
P- 522, note. 


England, did in ancient time hold of the king, or of any 
other lord, upon theſe terms, viz. to be quit of all pre- 
tations and ſervices by ſending burgeſſes to parliament. 
He might likewiſe have added, that no tenant in ca- 
pite held on ſuch terms. And therefore the claim 
of theſe burgeſſes to hold in capite of the king by 
the ſervice of coming to parliament pro omnimodis 


* regi faciendis, was undoubtedly falſe. Ac- 


cordingly 
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come to parliament was allowed and eſtabliſhed, ——— 


I would alfo obſerve, that their complaint to the 
council againſt the ſheriff of Hertfordſhire, for 
having refuſed to return them, though the names 


of the burgeſſes ſent by them to parliament had 


always been enrolled in the Chancery rolls, over- 
turns the poſition advanced by Dr. Brady, and ſup- 


ported by many others, that it was left to the ſhe- — ay 
p. 52. 


riff of every county to name and direct which were bo- 
roughs, which not, by thoſe indefinite and general words 
in the writ, de qualibet civitate duos cives, et de 
e quolibet burgo 45 burgenſes, &c. eligi facias.“ 
For if ſheriffs had really a right to do this, and no 
rule to proceed by, but their own arbitrary diſcre- 
tion, the townſmen of St. Albans had no reaſon to 


complain, that the ſheriff of Hertfordſhire had re- 


fuſed to return any burgeſſes from their town, even 


though it had been true that they held it of the 


King. But they ſpeak of his refuſal as a grievous 
offence, in contemptum regis, et burgenſium prædicto- 
rum prajudicum,.et exheredationis periculum manife- 
tum, ſuper quo petunt remedium opportunum., Indeed 
to ſuppoſe ſuch a 1 in that officer is repug- 
nant to reaſon, and expreſly contradicts the words 
of a ſtatute made in the fifth of Richard the Se- 
cond, which declare, that if any ſheriff ſhall from 
thenceforth be negligent in making his returns 
of writs of the parliament, or leave out of the ſaid 
returns any cities or boroughs, which be bound, and of 


old time vere wont to come to the parliament, he ſhall | 


be puniſhed-in the manner as was accuſtomed to-be done 
in the ſaid caſe in the ſaid time paſt, The ſherifts, in 
fact, did frequently negle& to return any bur- 
geſſes for the poorer and meaner boroughs, which 
could not eafily bear. the. charge of -their wages ; 
and this was connived at, when it was done 1 
£00 


Art 
cordingly it was reje&ted ; but Jet their right to BOOK . 
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BO OK II, good reaſons,: but till it evidently appears, by 


3 


% a - * * * 


the ſtatute here cited, that they had no right to do ſo, 
and that when they ventured to do it improperly 
or injuriouſy, they had. been often complained of 
and puniſhed for it, Wore the making of that ſtatute. 
They muſt therefore have had ſome rule to direct 


them therein : and as they certainly had no power 


to create a new borough, ſo they could not be 


Juſtified in not making a return from any of thoſe, 
which were bound, and of old time were wont to come 


to the parliament, unleſs by loſs of trade, or from 
any other. cauſe, they were ſo much decayed, as 


not to be able any longer to ſupport the expence of 


maintaining their members. In that caſe alone it 
might be equitably judged, that they were not bound 
to come to parliament propter debilitatem eorum et pau- 
pertatem. And the ſheriff might be allowed to de- 
termine of this exemption, upon his own knowledge, 
but at his own. peril. Mr. Tyrrel has well obſerved 


See Tyrre!'s on the words of the ſtatute above-cited, that i, the 
Appendix to firſt conflant appearance of citizens and burgeſſes in par- 


his Hiſtory o 


England, 
p. 193. 


liament were but in the twenty third year of Edward 
the Firſt, from that time to the fifth of Richard the 


Second, was not eighty five years; and THAT, being 


within the memory of many men then alive, could not 
be called OF OLD or ANCIENT TIME, in the French, 
D*ANCIENTE., Nevertheleſs there is reaſon to be- 
heve, that the ſame form of ſummons had not al- 


ways been uſed ; becauſe it appears, that, in the 


forty ninth of Henry the Third, the writs were not 


ſent to the ſheriffs, but directly to the cities and 


0 di Sc HR TR 
Having now conſidered the claim of the town 
of St. Albans, I ſhall tranſcribe ſome records in the 
Tower of London concerning a petition in parlia- 
ment to King Edward the Thir , from the town 
of Barnſtable in Devonſhire, wherein they ſet 51 
0 N | | that, 


PR 1 . AM th. — 


AA Ei. 


cum nuper ad profecutionem butgenfium ville 


be made into the truth of 
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that, among other priveleges granted to them by a BOOK II. 
charter of King Athelſtan, they had from that time 
enjoyed the right of ſending two burgeſſes to ſerve 
for them in parliament. And firſt I ſhall give an 
extract from the writ of inquiſition founded on that 


petition, which is recited therein. Sciatis, quod, See Eſcheat 
Bundle 18 


Edw. III. 
« de Barnſtaple in com. Devon. per petionem dated june 23. 


« ſuam coram nobis et conſilio noftro exhibitam nobis Regn. 14. n. 
ſupplicantium, ut cum villa prædicta, d tempore 100. 
* cujus contrarii memoria non exiſtit, liber burgus fu- 
CE n tidemque burgenſes, et eorum anteceſſores, bur- 
* penſes. ville prædictæ diverſis libertatibus et liberis 
* . furiudinthe, per cartam celebris memoriæ D. 


3 Athelſtani, dudum regis Anglie, progenitoris noſtri, 


© que ad liberum burgum pertinent, a tempore con- 

« fettionis dictæ carte uſi fuerunt et gaviſi, in hoc, 
cc viz. quod tenementa ſua in eodem burgo in te- 
< ſtamento ſuo in ultima voluntate ſua quibuſcun- 
« que voluerint legare, et majorem de ſe ipſis, co- 
«© ram quo omnia placita dictum burghum et 
ce ſuberbium ejuſdem tangentia placitari et ter- 
“ minari debeant, eligere, ac ad ſingula parliamenta 


« noftra, et diftorum anteceſſorum noftrorum, duos 


* burgenſes pro communitate ejuſdem burgi mittere, 
* nee non in ſingulis taxatiombus &c. conſueve- 
« runt:” therefore the king ordered an inqueſt to 

% facts therein alledg- 
ed, and particularly /i carta illa fuerit amiſſa, as 
the petitioners had ſet forth, and whether it would 


be proper to grant them another, confirming to 


them the ſame liberties, as they had deſired. 
In the return to this the jurors ſay, ** Burgenſes Ibidem. 
dic æ ville ad fingula parliamenta duos bur genſes 
* +4 communitate dicii burgi mittere ſolebant ; 
tem dicunt, quod whil eis conſtabat de carta D. 
1 Atlelſfun, ; dudum regis Anglia, prædictir bur, 
86. genfabus 
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BOO 66 genfibus, eu 0 ſuetudinihus predigis, ut afferurt 
2 50 conceſſrs.” 13 not ſatisfying the burgeſſe . 
18 May. they estgen a writ ad guod dammum, to enquire 
17 Edu. III. / Predicts burgenſes dit as libertates eis her cartam 

rea e ut * 0 „a lem- 
; carta Koa 


3 TY 5 U et ee by air 
=. in e THEE 30 1s. a; 2 


100 
Pe Tents > <a ele, i = ele 4 


cc 
ted 1 tio capta 
; Eau. Ui. cc worthy pad Baa de W W 7 . 
« ad; 75 iftionem illam capieudam upà cum 

4 onford et Ricard d de Hankeſton, in . 
alteri de Horton, Picecomitis Devon. die Sab- 
< bat. & regni Ed. regis js Angle er tertii 17, 
7 

| cunt m ſuum, quod v1 
2 Barnſtable eſt 7 3 hus, 2 | it 4 tempore 
quo nan extat * Tem dicunt quod haar gen- 
7 N * Edlielę, et eorum anteceſſares diver fis 
| Farkas et b is confuetudinibus fer cartam 
0 « l memoria D. Athelffani, dudum Anglie, 
& progenitoris P. regis nunc, e ad dictum burgum 
&- pertinent, a tempore c feed: ons carte. prædidlæ 
: ae. lactenus ufi fuerunt et gaviſi, et adhuc 
+ et utuntur, videlicet quod tenementa 
** Jp, . Ke. ac ad Agila parliament Daregi 


& AuGsr 
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*©. duos burgenſes pro communitate ejuſdem burgi mit- BOOK I. 
& fere, nec non in ſingulis taxationibus &c. con... 


7 - 


* ſueverunt. Dicunt etiam, quod prædicta carta, 
de prediftis libertatibus et conſuctudi m but, ei iſclem 
** burgenſibus per prædictum D. Athelftanum facta, 
e caſualiter fuerit amiſſa. Item dicunt quod non 
« eſt ad damnum ſeu præjudicium D. regis aut al- 
cc terius cujuſcunque, licet D. rex per cartam ſu- 
« am omnes libertates prædictas eiſdem burgen- 
« ſibus et hæredibus &c. per cartam pr did. 
“ Athelſtani prius conce ellas concederet in perpe- 
ce tuum poſlide ndas.“ 

Nevertheleſs another writ of the following year, 
after reciting the proceedings had upon the two for- 
mer writs, fays, that, upon complaint having been 
made, that the latter return had been artful; and 
unduly obtained, . Nos advertentes, quod but: 
6 modi libertates abſque gravi præjudicio noſtro et 
* damno et præjudicio aliorum non poffunt con- 
c cedi hominibus ſuperadictis, præſertim cum dicta 
« villa de nobis teneatur in capite, ut accepimus, et 
« cuſtodia ejuſdem, nomine cuſtodiæ, ad nos et 
80 hæredes noſtros devolvi, firmaque comitatus 
1 prædicti 1 in parte diminui, et alia incommoda 
« tam nobis, quam aliis, evenire poſſent, volenteſ- 
* que eo pretextu ſuper hiis plenius informari, 


© aſſignavimus, &c. 


The return of this inquiſition finds, that Joannes 
de Audley held this borough of the king in capite 
per baroniam, contradicts the finding of the former 
returns in many points, and particularly ſays, 
% uod nichl eis conſtat nec conftabat de carta D. 


« Allelſtani dudum R. Augliæ, per quam prædikti 
e hurgenſes prætendunt abt et eorum prædeceſſoribus 


*« quaſdam fuiſſe libertates conceſſas.” But with re- 
gard tc to their right « of ſending burgeſſes to ſerve for 


chem! in parliainent from time immemorial, vides 
e 
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300 K II. * two former returns had acknowledged and con- 
—— firmed, it ſays nothing. And we find that they 


continued to ſend them uninterruptedly after this 
time, without any new charter or franchiſe granted 

to them, but purely by preſcription. | 
Now, granting that the pretended charter of 
Athelſtan, the exiſtence of which is admitted by 

the ſecond of theſe returns, but left doubtful 4 
the firſt and laſt, did never exiſt, yet ſtill theſe re- 


cords are of great importance to the queſtion of 


which I am treating. For, if no burgeſſes had 
been ſent to parliament before the forty- ninth year 
of King Henry the Third, how is it poſſible that 
the Concilium Regis, within fourſcore years after 
that remarkable epocha, viz. in the ſeventeenth 
of Edward the Third, ſhould have ſuffered that 


prince to order an inquiſition to be made into the 


truth of an allegation fo apparently falſe, as that 
the burgeſſes of Barnſtaple had enjoyed a right of 
ſending two members to ſerve for them in all the 
parliaments of his royal predeceſſors from the time 


_ of King Athelſian? or what evidence could induce 


jurors, upon the ſecond inquifition before two of 
the king's juſtices and the ſheriffof Devon, to find 
a fact which the whole county, and indeed the 
whole kingdom, muſt have been able to. contradict 
from publick notoriety ?- The abſurdity would be 
ſtill greater, if the practice of ſummoning burgeſ- 
ſes to parliamentary meetings be dated from the 
twenty third of Edward the Furt, as it Is by many 
writers. But the clear inference from theſe pro- 
ceedings appears to be, that the cuſtom of ſending 
members from cities and towns to parliaments, or 
great councils, was then known to be ancient; and 
the queſtion was whether Barnſtaple was entitled to 
that privilege, either by charter or preſcription. In 
the final iflye we find, that, with regard to the 

charter, 
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charter, which the burgeſſes of that town pre-BOOK I 

tended to have loſt, ſufficient proof was not giyen ; —r——o 
and therefore the other privileges which they 

claimed in virtue thereof, wete not confirmed or re- 

newed : but this of ſending repreſentatives to ſerve 

for them in parliament was admitted to be good, 

from long uſage and preſcription, though it was de- 

termined that they did not hold immediately of the 

king, but were the tenants of John de Audley, one 

of his barons, who held the borough of him in 

capite by baronial ſervice. From whence it is evi 

dent, that the right of ſending members to parlia- 

ment was not confined to a tenancy in chief of the 

crown, but might belong to ſubvaſſals. 

I ſhall conclude this note with a paſſage from 

the great antiquary, Mr. Lambard, in his Archai- 

onom. Nou as theſe written authorities” (viz. - 
the Saxon laws he had quoted) © do undoubtedly 
confirm our aſſertion of the continuance of this 

manner of parliament, fo is there alſo unwrit- 

ten law, or preſcription, which does no leſs 
e uphold the ſame :' for it is well known, that in 
* every. quarter of the realm a great many bo- 
* roughs do yet ſend burgeſſes to the parliament, 
* which are nevertheleſs ſo ancient, and ſo long 
4 fince decayed and gone to ruin, that it cannot be 
* ſhewed they have been of any reputation ſince 
* the conqueſt, and much leſs that they have ob- 

"© tained this privilege by. the grant of any 
* ſucceeding king: /o that the interel which they - 
* have in parliament .groweth from an ancient ME. 
* before the conqueſt, e mo" cammct ſhew any 
. beginning.” 8 | x 
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Ibid. By a hatute of the fit. year f Richard the 
Second it is enadſed, that all and i nguar” 


«© perſons and commonalties, which from hence 
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a NOTES TO THE LIFE 
BOOK H. ** forth (hall have the fummons of the parliament, 
—— all come from henceforth to the parliaments 
in the.maner as they are bound to do, and have 
been accuſtomed, within the realm of. England, 
* of old times, & c. 

Befides this remarkable teſtimony: of the whole 
legiſlature in the reign of Richard the Second, ta 
the antiquity of the cuſtom of the commons coming 
to the parliament, we have a petition of the com 
mons, in the ſecond parliament of the reign of 
| Bee Harley's Henry the Fifth, which ſets forth to chat prince, 
- MSS. in the <£ that as it. hath ever been their libertie and free- 
| Hy « dom, that. there ſhould no ſtatute nor law. be 
roſs 3. ſhelf ce made, unleſs they paſt thereto their aſſent, con- 
B. "ip + fidering that. the commune. of your land, the 
| 64 which is and, ever hath been a member of your 
« payliamenr, be as well ailenters as R 
Ms hers,” GC. = 


Ibid. « tot far perſon. of the ſame realm, which 
* from henceforth 12 have the fard ſummons, be 

„ archbiſtop, biſhop, abbot, prior, &c. do ab- 
1 „ Jew. himfelf, and come not at the ſaid ſummons 

. 45 (or he: may: reaſonably. and honeftly. excuſe 

5 himſelf to aur lord the king) he ſnull be amerced 
and otherwiſe puniſhed, according as of old 

times hath been uſed to. be dea nee faid 
s realm in the ſaid-caſe.” 

In the twelfth of Richard the Second, thi abbor 
of St. James's, Northampton, being ſummoned to 
parkament, petitianed to be char ged, becauſe he 
uns not. a tenant hybarony, nor in bief of the. king. 
The words are theſe : © Non tenet per baroniam, nec 
* ge rege in capite; ſed tantum in puram et perpe- 
uam eltemoſpnau; et nec iple abbas, neo prede- 
#6. cefforos.fui, fuerunt ad parliamentum citati huc 
& uſque. Vnde petit, remediumt et hubuitl. Again, 


in 
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in tlie twenty ſixth. year of Edward the Third, the BOOK II. 
abbot of Leiceſter was diſcharged from all atten. -- 
dance in parliament on the like ſuggeſtion, becauſe 
he held not of the king per baromam ſeu alio modo, . Hob = 
per quod ad parliumenta feu concilia noſtra venire te- * © = g 3 
neaturs | 5 
I would obſerve on theſe records, that, as before 
the reign of William the Conqueror all ecolefiaſti- 
cal dignities, as well thoſe which held of the king 
us others, were ad-puram et perpetuam elce 1oſynam ; 
and as the alterations made by William affected 
only thoſe which held immediately of the crown, 
it is no wonder that men who were poſſeſt of fuch 
dignities nat holden of the cr:wn, and who much-de- 
fired an exemption from all ſecular ſervices, ſhould 
not acquieſce in an extenſion of that alteration 3 
and therefore theſe abbots-very properly petitioned 
againſt being ſummoned to parliament contrary to 
the privilege of their tenure ; and the king an- 
ſwered very juſtly to the petition of the latter, that 
nolentes illum indebite vexart he diſcharged him 
from that ſervice; But nothing can be. inferred 
from hence to prove the poſitions, which ſome wri- 
ters have laid down, that no freeholders had an- 
ciently a ſhare in the legiſlature, except Zenants in 
chief, and that all ſervice in parliament' was then 
confidered no otherwiſe than as a trouble and bur- 
then, which every member of parliament defired to 
be exempt from, and endeavoured to avoid, 
The ſtatute itſelf, which is the ſubject of this 
note, has been alledged as an argument to ſhew 
how unwillingly out parliaments were attended, 
when it was neceffary to enforce the performance 
of that duty by a particular law : but the diſturbed 
and tumultuous ſtate of thoſe times, when it was 
dangerous to paſs from one part of the realm to an- 
other, may better account for this ſtatute ; and =_ 
E e 2 e 
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BO OK H. the chief object of it was to enforce the attzrdance 
of che fpiritual barons, I think very probable ; ; as 


we know that their-defire of a total ſeparation from 
the laity in all acts of government, made them re- 


miss in the performance of their duty. 


Indeed, ſome time before, namely in the eigh- 


teenth year of Edward the Third, notice is taken 


in the-record of parliament, that ſundry of all eſtates 


dere abſent from the 1 and convocation then 


aſſembled: - at which (ſays the record) the king did 
5 n leſs muſe. than he was thereat offended : where- 
fore he charged the archbiſhop, for his part, to 
* puniſh the defaults of the clergy, and he would 
e 40 the like touching the parliament.” ( See Cot- 
ton's abridgement af ths Records, p. 43.) But the 
king's ſurpriſe on this occaſion, as well as the of- 
fence that it gave him, ſhews, that ſuch abſence was 
unuſual, and muſt certainly have had ſome extra- 
ordinary cauſe.” It was cuſtomary i in thoſe times, 
if the parliament was not quite full at the firſt meet- 
ing, to adjourn for a day or two, till the abſent | 
members came in; and by the records it appears, 


v. Prynne's that the lords ſometimes, and the commons frequent - 


al Preface to 
Cotton's A- 
bridgement 
of the Re- 
cords in the 
Tower. 


ly, were called by name the firſt day of the par- 

liament's fitting, and ſuch of them as were abſent 

without juſt cauſe were both blamed and fined. 

Even in our days it is neceſſary to enforce the at- 

tendance of members by calls of the houſe, and ſome- 

_ by 11 . of choſe wha NO 
ee. 


F i But befides theſe e drawn ns 
featutes and records, wery evident indications of the 
preſence of the people in the national councils, and 
of therr betng conſtituent parts thereof, though, in- 

- Reed, in a confuſed, diſorderly manner, are to be 
fon: in Her en en ee, ang contemporary 

| 2 £ 8 account 
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accounts of tranſact ions i in Parliament, during the BOOK Wl. 
times which I write ; vis. from the death of 


Edward the Ce eſſor, to that of Henry the 2 60 

cond, | 

Gervaſe of Canterbury, ſpeaking of the promo- 
tion of Lanfranc to that metropolitan ſee, in the 
reign of William the Conqueror, ſays it was done, 
« Eligentibus eum ſenioribus ejuſdem eccleſiæ, 
cum epiſcopts et principibus, clero et populo Angliæ, 
in curia regis.” Here the clerus et populus are 
mentioned ſeparate and diſtin& from the epiſcopis 
et principibus, and therefore cannot, by any natural 
conſtruction, be underſtood to mean the {ame per- 
ſons. Moreover, in the account of the ſame tranſ- 
action, publiſhed at the end of Taylor's Gavelkind, 
it is ſaid, that the king committed to Lanfranc the 
church of Canterbury, “ conſenſu et auxilio omnium 
e baronum ſuorum, omniumque epiſcoporum et 
* abbatuum, totiuſque populi Auglicani.“ Theſe 
words ſeem to afford a very evident teſtimony, 
that-7he-people were preſent in theſe parliaments, and 
acted therein, conjointly with all the ſpiritual and em- 
poral barons. But in the Chronicle of Litchfield, 
and likewiſe in Roger de Hoveden, mention is 
made of one that was very particular. The words 
of the-Chronicle of Litchfield are theſe: Anno 


« Gulielmus' regni ſui quarto, apud Londonias, WitkineLee. 
*confilio baronum ſuorum fecit ſummoneri per univer- _ 


« ſos Angliæ comitatus omnes nobiles, ſapientes, et ſud p. 
lege eruditos, ut eorum leges et conſuetudines au- 


* diret &c. Unde per præceptum regis Willielmi ir. 


e electi funt de fingulis totius Angliæ comitatibus X11 
„vii ſapientiores, quibus jurejurando injunctum 
“ fuit, coram rege Willielmo, ut quoad poſſent 
« recto tramite, neque ad dextram neque ad ſini- 
ſtram partem divertentes, legum ſuarum conſue- 
tudinem et fancita patefacerent, nil prætermit- 
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BOQKH. © tentes, vel prevaricando mutantes.” The as 
count in Roger de Hovedon is to the ſame effect, 
Fe rom with very little difference in the expreſſions. I be 
343* Lord Chief Juſtice Hale ſays, in his Hiſtory of the 
P. 104. 10. Law, This appears to be as ſufficient and eſtectun! a 
perkament as ever was held in England. Nevertke- 
leis it myſt be noted, that the election of teh 
men from every caunty does not appear to have * 
in other parliaments, or great counſels: 
leaſt we have yo account, in any record or hiſtory, 
- = * bat number having been ſept upon any other 
.QCCAON, 

Fn. hiſt. Eadmer, who lived in the reign of William 
* 6. Rufus, has given an account of a parliament held 
; under that prince, on an extraordinary oceafion, 
via. for the determining of 2 diſpute between the 
own and archbiſhop Anſelm, on a queſtion of 
great tance to the church aud the ſlate. He 
calls it 5 » quod teligs regni adunatione apud 
Fabeln habitum of. He was preſent in it him- 
ſelf, and has ſet down all the particulars of what 
was done there, The general deſcription of the 
aſſembly is in much the ſame terms, as other Hi- 
ſtorians of that age were accuſtomed to uſe in de- 

{cr ibing gur parliaments : Epi ſcopis » abbattbus, 
cuncliſqur regni principibus una coeuntibus, &c. But 
beſides theſe he takes notice of a great multitude of 
monks, clergymen, and laymen, who were pre- 
nt. and affiiant, and to whom, as well as thofe 
of a ſuperior rank, the archbiſhop addreſſed his diſ- 
'_ _ courſe, 122 Anſelmus autem epiſcopis, abbatibus, 
s et principibus ad fe à regio ſecreto vocatis, “ % 
6% aſitentem monachar um, clericorum, laicorum, 
& muneroſum multitudjnem hac voce. alloquitur. From 

what follows it is evident, that he ſubmitted the 

queſlion, for the diſcuſſion of which the parliamen 
bad baen called, to the 9 the whole 
aſſembly. 
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Mah. * Omer, dico, qui hic congregabi fir nBOOR if. 
nomine domini precor intendite, & cauſes, propter - 
& quem ventilandam adunati eftis, pro veribus opem 
* fei confilit fertt. He ap indeed more 
« particularly to his brethren, the biſhops ; © Om- 
«wes ſtaque, ſed vos precipue, fratres t coeþpiſcoþt 
1 nei, precor et moneo, quatenus iſtis Gifigenter 
& inſpectis, ſtudioſius, ſicut vos decet, quo irmiti 
6% queam mihi conſilfum detis,” But this no more 
excluded the reſt of the aſſembly from giving their 
opinion on the queſtion in diſpute, thin it did the 
temporal barons. On the contrary, the bepinning 
of this very paragraph ſays, that all were deſtred to 
hear and confider it, in order to form their advice to 
Anſelm upon it. It appears, that, at firſt, all the 
piritual and temporal lords, and perhaps other 
?ef men, comprehended under the word principes, 
here uſed by Eadmer, were with the king m an in- 
ner room: from whence they were called out into the- 
church of the taftle, which was the place of the eneral 
aſſembly, to hear the queſtion propoſed to them by 
Anſelm. © Anſelmns autem epiſcopis, abbatibus, 
&« et principibus au fe d regio ſecreto vocatis, eos et 
* afſiſtentem monarchorum, clericorum, laicorum, 
& multitudinem, hac voce alloquitur.” And the) 
occaſionally went backwards and forwards, ſeveral 
tines, in the courſe of the deliberation. © Ones 
« igitur afſfidentes oppido turbati, cam magno t4- 
* multu ſurrexerumt, &c. Quibus dictis dd re- 
4 gem reverſe ſunt.” And afterwards, „ Fact 
& itaque longà morà fredeunt epifcopi cum nomllis 
* Hrincipibu a rege dicentes,” &c. And again, 
& fetrt ad rigem 2 inducias nulla ra- 
© tions darts, Se. Cum igitur (epiſcopus 
& Duvlhaviſs) rept perfuaſſe dere inducias 
* Anfelmo not offs dandas, comitaties quunt _ 
; E e 4 f | 40 
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300 K 11, © bus, qui verba ſua ſuo fulcirent teſtimonio, ad 
hymns * virum ingrediens ait, Audi querimoniam regis 


* contra te, &c.” And upon hearing Anſelm's 
anſwer, . they again returned to the king, Qui- 
„bus auditis, . aſpicientes ſe invicem, nec inve- 
* nientes quid ad iſtare ferrent, ad dominum ſuum re- 
tc. per i ſunt.” While they were with the king, they, 
at firſt, conſulted together with ſome regularity,; 
but afterwards talked to one another, without 
order, and in ſmall, ſeparate parties. Ad quæ 
& rex vehementer iratus cum epiſcopis atque principi- 
& bus intentifſime quarere cepit quid dictis ejus: obji- 
* cere poſſet, nec invenit. Scandalizati ergo inter ſe 
% abinvicem ſunt in partes diviſi, et hic duo, ibi tres, 
* lic quatuor in unum conſiliabantur, &c. Theſe 
Eadmer calls afterwards conciliabula, and certainly 
they were not agreeable to the regular forms either 
of a council or a parliament. But when, in con- 
ſequence of what had been thus irregularly de- 
termined, the biſhop of Durham, with all his bre- 
thren, and many of the temporal nobles, had 
ſpoken very ſtrongly, before the whole aſſembly, 

ainſt Anſelm, and after hearing his anſwer had 
returned back to the king, a murmur aroſe, from 
all the multitude in the church, u pon the wrong done 
£0 that prelate, Yet they only complained of it, 
in a low voice to each other, none of them daring 
to ſpeak openly for him, out of fear of the king, 
whom Eadmer calls the Tyrant, But at, laſt, a 
knight, or military tenant, miles unus, coming forth 
from the multitude, Which ſeems to have been 
_ thronged promiſcuouſſy together, knelt down be- 
fore Anſelm; and in the name of them all entreated 
him not to be diſturbed at what had been ſaid to 
him, &c. whereupon (fays. the Hiſtorian) Anſelm 
wählten that the * Ul the people was with 


M0 vs him ; 
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him; at which he and thoſe who belonged to him BOOK 11, 
were much rejoiced and encouraged, truſting, AC ny 
cording to the- Scripture, that the woice of the people 
was the voice of God, © Ortum interea murmur 
&« eſt totius multitudinis pro injurn tanti viri ſummiſſa 
* inter ſe voce querentis. Nemo quippe palam pro eo 
** loqui audebat, ob metum tyrami. Veruntamen 
c mules unus, de multitudine prodiens, viro aſtitit, 

« flexis coram eo genibus dicens Domine pater, ro- 
gan te per me ſupplices filiitui neturbetur cor tuum 
ce ex 11s quæ audiſti, &c. Quæ verba dum pater 
comi vultu accepiſſet, intellexit animum populi in 
e ſua ſententia ſecum eſſe. Gavift ergo exinde ſumus, 
et æquanimiores effecti, confidentes juxta ſcriptu- 
% ram, vocem populi vocem-efſe Die.: Whether, 
in the multitude, from which this miles came forth, 
and in whoſe name he ſpoke to Anſelm, any or all 
the repreſentatives of counties, cities, and boroughs 
were comprehended ; or e. any ſuch were 
included in the general denomination of proceres 
et 2 regni; is not ſufficiently clear from 
this pat It appears, that Anſelm ſat in the 
midſt of 1 e proceres and of the multitude thronged 
together. Anſelmus in medio procerum et conglo- 
% bate multitudinis ſedens ita orſus eſt,” &c. Ead- 
mer, who was chaplain to Anſelm, ſeems to have 
had a ſeat near him, . Mane autem reverſi ſedinus 
4 in ſolito loco expectantes mandatum regis :” but 
it is poſſible, that this ſeat might be granted to 
him, rather for the convenience of that prelate, 
than in his own right, However this may have 
been, 1t is evident from the paſſages recited above, 
that many. regular and ſecular clergymen, and 
many laymen of a degree inferior to the proceres et 
Frinci pes regni, were preſent and aſſiſtant therein. 
[ need not obſerve that even now, When the two 

3 houſes 
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honſes are together in the fame place, the peers it, 
and the commons ffn. walks 
- The fame contemporary author gives us alſo an 
Account of a patliament held in the year 1100, by 
Ring Henry the Firſt, wherein * tota regm nobi- 
* Hos tum popull meryitate Anfelmutn imer ſe ei 
* regem medium fecerunt, quatenus ei, vice fui, 
* manu in manum porrectà, promitteret juſtis et 
* fanctis legibus fe totum regnum, = viweret, 
m cumctis adminiſtraturum.“ This promiſe, 
which may be called 4 confirmation of his charter 


under the guarantee of Anſelm, being ſoleranly 


wen in partiament at the defire of the ole nobility 
de Kingdom and of & numeſ bur Weng of de pro- 
plz, who are fpoken of as preſent and c 
wich the former, is another ſtrong evidence, no 
only of the artendance of the commons in the = 
Haments hetd during thoſe times, but of their 
taking part in the buſineſi tramſacred in them, and 
being conſidered as members of the greet council of the 
nation. It appears, that this meeting was in ſoext- 
Mate Pentecoftts, when the nobility met of courſe; 


coneurting 


but I have obſerved before, chat it was frequent! 


the _—_ of thoſe times to convert thoſe Teffer af- 
ſetmblies into full and compleat parliaments, by 
fummoning the commons to attend them. Ah 
In the year eleven hundred and fourteen à great 
council was convened by Henry the Firſt, in 
which Radulph biſhop of Rocheſter was elected 


_ #rchbiſkop of Canterbury. The monks of Canter- 


V. Eadm, 


hiſt. nov l. v. 
p. 111, 113. 


- 


bury, in theit epiſtle to the pope on that ſubject, 


which the beforementioned Hiſtorian has givery us, 
wrote thus: Adunuto conventgtatius Anglici regni in 
* 8 gloriofi regis noſtri, Henrici, elecłus 
* 2 nobas, et clero, et populs e ad regimen ipſius 
&* etclete Rorlulplus, &. Huſc electioni affuerunt 


« epiſcopi, 
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«© epiſcopi, abbates, et et principes regni, et ingens BOOK IT. 
. *© populi multitudo, conſentiente domino noſtro e 


rege, et eandem electionem laudante, fuaque 
* auctoritate corroborante.” The mention here 
made of a multitude of people affiſting together with 
the biſhops, abbots, and nobles, or chief men of 
the kingdom, in the election of a primate, which 
appears to have been made in full parliament, ot 
(to uſe the words of the letter) in an aſſembly of the 
whole kingdom, 18 an authority. which much corro- 
borates the paſſages above-cited. ' I will add, that 
we have a letter from King Henry the Firſt to the 
pope. on another occaſion, in which he ſays, 
lotumque habeat fanctitas veſtra, quod, me 
5 vivente, Deo auxiliante, dignitates et ius regni 
„Anglia non minuentur. Et ſi ego quod abſit in 
* tanta me dejectione ponerem, optimates mei, im- 
mo totius Angliz populus id nullo modo pateretur.“ 
From theſe words it appears, tlrat this king himſelf 
was of opinion, and made no difficulty of declaring 
to the pope, that he could not give ub the dignities 
and cuſtoms of his kingdom . the. confent of be 
ky and people of Englund: a very firong proof, 
both that our monarchy was not then, ab/olute, but 
limited by the parliament ; and that the limiting 
* . in the people, as well as in the 
8 
I come now to eonſider the reign of King 
Stephen with relation to this point. Of à great 
eouneil, or parliament, held in the firſt year of 
that king, Henry of Huntingdon, a contemporary 
iſtorian, writes thus : © Rediens autem inde rex 


JN * i Phanus in Quadrapeſima tenuir curiam ſuam 


Lnndoniam in folemnitate Paſſchali, qua 

9 < hunguem, fuit ſplendidior in Anglia multiturline, | 
« magnitudine, auro, argento, gemmis, veſtitu, 

T amnimoda dapſilitate.“ By * words it ap- 

pears, 


* 
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300 K II. pears, that this was a council held, as uſual, at 


ann 
. 


v. Geſt. Ste- 


phan. regis 


apud Du- 


Cheſne, p. 
932, 933 


* 


& 


Eaſter, and one of the fulleſt that had ever been 
ſeen in England. The contemporary author of 
the Acts of King Stephen ſpeaks alſo of the ſame 
aſſembly in the following words: Omnibus 
ͤigitur ſummatibus regni fide et jurejurando cum 
rege conſtricts, edicto per Angliam promulgato, 
*© ſummos eccleſiarum ductores cum primis populi 
** ad conciliium Londonĩas conſcivit. Illis quo- 
* que quaſi in unam ſentinam illuc confluentibus, 
* Eccleftarumu? columnis ſedendi ordine diſpofitis, 
*« vulgo etiam confuſe et permixtim, ut ſolet, ubique 
« ſe ingerente, plura regno et ecels/is profu- 
* fura; fuerunt et wiliter oftenſa, ' et ſalubriter 
*« fertraftata. De ecclefie fiquidem flatu in me- 
*% lus componendo, de ejuſdem libertate mul!i- 
s plicius reflauranda ſplendide nomullo in iþ/a 
«* regis præſentid perorarunt, &c. This is 
2 very remarkable paſſage. It appears by it, 
that the king had ſummoned to this council he 
prelates or governors of the church, with the chief of 
the people; ecclefiarum ductores cum primis populi. 
But there was in the aſſembly a lower order of 
people called, by this writer, vulgus, who did not 
fit, as the prelates and nobility-did, in an orderly 
manner, but crouded in confuſedly and promiſcuouſſy, 
according to cuſtom. © Ecclefiaramque columnis 
«-ſedendi ordme: diſpoſitis, vulgo etiam confuſe et 
« permixtim, ut ſolet ubique ſe ingerente,” & c. Now 
this. perfectly well agrees with the expreſſions of 
populi numeroſitas, conglobatæ multitudinis, et aſſiſten- 
tem monachorum, clericorum, et laicarum numeroſam 
multitudinem. But I ſuſpect there is an error, either 


of the preſs or of the manuſcript from whence it 


was printed, in the firſt part of the ſentence.” In- 
ſtead of illis quogue, quaſi in unam ſentinam, illuc 
confluentibus, I think it ſhould be a/izs. And then 

| it 


* 
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it "will run thus: “ Edicto per Angliam promul-BOOK IE 
to, ſummos eccleſiarum ductores cum primis —V—_—= 

* populi ad concilium Lundonias conſcivit. Aliis 

« quoque, quaſi in unam ſentinam, illuc conflu- 

* entibus, ecclefiarumque columnis ſedendi ordine 

66 diſpoſitis,” &c. This is much better ſenſe ; and 

then it will appear from the whole paſſage fo cor- 

rected, that the chief of the clergy and laity having 

been ſummoned to attend this council, by the king's 

edict,” or mandate, publiſhed over all England, 

others of an inferior degree came in alfo, confuſedly 

and promiſcuouſly,' as they had been uſed to do on 

ſuch occaſions. This hiſtorian indeed has men- 

tioned only the prelates as ſitting in the aſſembly; 

but it muſt be underſtood that the lay nobility, of 

all ranks and degrees, enjoyed. the ſame diſtinction. 

We alſo find, that in this parliament the king was 

perſonally preſent at all the debates, and not in /e- 

creto regio, with the nobles alone, as in that deſcribed 

by Eadmer, but together with the vulgus. © Vulgo 

* etiam confuſe et permixtim, it ſolet, ubique fe inge- 

rente, plura regno et eccleſiæ profutura fuerunt et 

5 utiliter oftenſa, et ſalubriter pertraftata. De ec- 

C cleſiæ ſiquidem ſtatu in melius componendo, de 

ejuſdem libertate multiplicius reſtauranda ſplen. 

* dide nonnulla in ipſd regis præſentid perorarunt.“ 

Nor is any diſtinction made or intimated, as if the 

deeiſion or even the diſcuſſion of the matters agitated 

before him, in this mixed aſſembly, was confined 

to the nobles. Yer they: were points of the higheſt. 

nature; and, if the conſtitution in thoſe times ad- 

mitted the vulgus to participate in ſuch conſulta- 

tions, we may confidently aſſert, that a popular po- 

wer was mixed with the ariſtocratical in the greult 

councils of the nation. But we muſt not ſuppoſe 

that this vulgus, or the populi numeraſitas before 

mentioned, wenden wy perſons who were not 


frre 
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' BOOK It; free members of the: community; ſuch: as originally 
had a right to aſſiſt in great councils. Our parlia- 


V. Gerv. 
Chron. ſub 
anu. 1157. 


ments under the goyernment of the Normans were 
contracled i images of the general aſſemblies held in 
open plains dy. the firſt — and lawgivers of 
the Englith nation, - And they ſtill retained a great 
deal * the confuſion and irregularity natural to 
thoſe aſſemblies. 

In the year 11), ® parliament was called to 
meet at Northampton by King Henry the Second, 
of which Gervaſe of Canterbury, a contemporary 
witer gives this deſcription. Convocati funk ad 


eum prefules et principts regni, alieque inferioris 


crown, and ſuch 


4 ordinis perſond apud Norchamtoniam. Poſt va 


4 rios autem ſermones, et regni negotia, actum eſt 


<« etiam de proffeſſione Silveſtri abbatis archiepiſ- 


3 _ £opo Fa os faciendd.“ The alizque infe- 


rioris ordinis perſonæ, mentioned here after the pro 
fules et principes regni, as convened: by the king, 
were, I preſume, the inferior tenants in chief of the 
repreſentatives of the commons as 
were funmoned to parliament, but were not of a rank 


and dignity to be reckoned among the nobility, 


. 83. 8 


Matrhew Paris mentions a controverſy between 


he biſhop of Lincoln and the church of St. Albans, 


which was decided in a great council held at Weſt- 
minſter under King Henry the Second, in the year 
1362, at which were preſent the king himſelf, the 


5 rwearchbiſhops; nine biſhops, he earl of Leiceſter 


grand jaſticiary, with earls. barons, abbots, arch- 
ns, et innumera turbs re 

_ Soon after this was held che famous council of 
Clarendon, which Mr. Selden calls, the great par- 


V-Stephanid. Lament. It is termed by Fitſtephen, a contempo- 


in vita 8. 


rary writer, generale concilium. Matthew Paris, in 
reckoning up the ſeveral perſons in this council, 
Who {wore to . the laws there — 

Archi- 
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* Archiepiſcopi, epiſcopi, abbates, priores, clerus, BOOK Ik 
cum comitibus, baronibus, et proceribus cunc- w—y— 


“ tis juraverunt,” &, Now clerus, being thus 
named after atchbiſhops, biſhops, abbots, and pri- 
ors, ſhews that other clergymen of a rank inferior 
to theſe were preſent in that council. The fame 
hiſtorian ſays it was held in pre/ſentia regis Henrici, 
prefidente Johanne de Oxonia. This is the only 
mention I meet with of the perfon who prefided in 
any partiament of thoſe times. John of Oxford 
was-then of no higher dignity than king's chaplain. 

In the preamble or preface to the Conſtitutions 


of Clarendon, it is ſaid, . Facta eft iſta recognitio v. Conſtitut. 
coram archiepiſcopis et epiſcopis, et clero, et co- in Append. 


, mitibus et baronibus, et proceribus regni. Et eaſ- 
dem conſuetudines recognitas per archiepiſcopos, 
* et epiſcopos, et comites, et barones, et per nobili- 
< ares. et anliguiores regni, Thomas Cantuarienſis, 
Ke. conceſſerunt, &e. And at the end of them, 
KFacta eſt autem prædictarum contſuetudinum et 
„ dignitatum recordatio regiarum, a præfatis ar- 
&, ehiepifcopis, et epiſcopis, et comitibus et baro- 
„ nihus, et nobilioribus et anttquioribus regni apud 
c Clarendonam,” &c. In theſe deſcriptions, which 
are ſhort and general, like all the others of our an- 
cient laws and ſtatutes; the words of the moſt un- 
certain ſignification are the proceres and the nobiliores 
et autiguiores regni, mentioned, after earls: and ba- 
rons. vs inclined to believe, from the authari- 
ties before-cired, and others that will hereafter be 
given on this ſubject, that theſe proceres et nabiliores 
regni were the tenants in chief of the king below 
the rank of barons, the knights of ſhires, and the 
entati ves of the principal cities. But whom are 
we to underſtand by antiquiores regni? The Saxon 
word ea/doymen, of which theſe Latin words appear 
te be a tranſlation, fignified the ſenior ov ſuperior. 
| | magiſtrates 
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BOOK II. magiſtrates in any community. Sir H. Spelman, 
9 in his Gloſſary explains it thus: “ Multipliciter 

autem occurrit apud Anglo-Saxones, utpote ro 
« ſeniore vel Superiore in quavis piæ fectura.“ Of 
which he gives many proofs. It may then be 
thought, that, by the antiguiores regni here men- 
tioned, ſome ſuch are denoted; and that, as they 
are named after barons, they probably were not of 
high rank. But other teſtimonies ſhew, that they 
have a particular reference to thoſe old men, of dif- 
ferent orders and degrees, who were ordered to re- 
collect, and ſet down in writing, the ancient cuſtoms 


of the cen.” 


For, in the account that is given of 


this council by Gervaſe of Canterbury, we find 
theſe words: © Craſtino autem, cum in unum 
&« .conveniflent, et de heſternæ diei ſerie pauca retu- 


See it in the 
Appendix to 
Vol. IV. 
Epiſt. 126. 


niano. 

V. Epiſt. 128. 
lib. i. e Cod. 
Vatiean. 


cc 


lifent, ſciens rex quod qui major ætate major eſt et 


iniquitate, Ite, ait, ætate et ſapientia provectiores, 
“ et avi mei conſuetudines diſquirite, ut in ſerip- 
& tum redactæ deducantur in medium,” &c. The 
biſhop of London alſo ſays, in a letter to Becket 
concerning this tranſaction, that the ancient cuſtums 
of the kingdom were ſet forth and put into writing 
antiquorum memoria. And in another epiſtle, from 
eCod.Cotto- all the clergy of the province of Canterbury to the 
pope, we find theſe words: © Adjuratis itaque per 
4 fidem, et per eam quz in Deum {pes eſt; majori- 
« bos natu epiſcopis, altiſque regni majoribus, retroacti 
temporis inſinuato flatu, dignitates requiſite palam 
„ prolate ſunt, et ſummorum in regno virorum teſti- 
* moniis propalatæ. It is not improba ble, that 
« ſome old magiſtrates, well acquainted with the 
< ancient cuſtoms in judicial proceedings, were” 
** ſummoned to parliament with a particular view 
to this enquiry, namely the ſeniores in quavis præ- 


fectura: 


and very poſhbly the oldeſt magiſtrates in 


rowns and boroughs. may - have been! their repre-* 


2 


ſentatives 
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ſentatives in the times of Henry the Second. IBO OK U. 
would here obſerve, that if the omiſſion of naming S——— 
repreſentatives of counties, cities, or boroughs, in 
the deſcriptions of this council, be taken as a proof” 
that none were in it, that proof will hold as ſtron 
to ſhew, that no tenants in capite of the king in- 
fertoy to barons were preſent therein: but, that all 
who held of the king in capite had a right to be 
bew in generali concilio, which this is ſaid to have 

en, has before been proved from all Records. 

Among theſe tenants there were many, who, in ge the note 
King Henry the Firſt's charter, are diſtinguiſhed ontheRecord 
from barons. Siquis baronum meorum, comi-o of the 15thof 
« tum, vel aliorum qui de me tenent, mortuus fue. K ned by 
rit.“ &c. And again, in andther elauſe, „ Si- = 
quis baronum vel alibrum hominum meorum filium 

« ſuum nuptum tradere voluerit.” . &c, And a 
contemporary author ſays, that to the parliament 

of -Northampton, where Becket was aged all 

the tenants in chief were ſummoned, “ In caſtro v. stephan. 
„ Northamtoniz ſolemne ſtatuens (rex) celebrare in vita S. T. 
1 8 omnes qui de rege tenebant in capite'Selden's Ti- 
* mandari fecit.“ Whereas many other writers ny 0 2 

mandari feci * 1 1 
deſeribing that parliament, mention only prelates, 3 73 3 ; 
earls, and barons. Indeed the hiſtorians of this See alſo Rot. 
and the following century ſeldom take notice of Ebul. 19 H. 

HI. dorſo & 
any but the greater nobility in parliamentary coun- 11 
cus. And from this ſilence a negative argument fuer toPctyr, 
has been drawn againſt the exiſtence of any others p. 69. 
in ſuch afſemblies. But th's proof is overturned 
by poſitive teſtimonies from other contemporary 
hiſtorians,” and ſometimes from themſelves. 

Thus Matthew Paris, in the deſcription he gives v. M. Pais. 
of a parliament which he terms a moſt general one, ſub. aun. 
in the thirtieth year of King Henry . Third, 7245. 
mentions none of the laity, but earls and barons 
and none of the clergy, but biſhops, abbots, and 

Vol. III. f priors. 
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Book n. priors. Medio weep! Quadrageliman,; edi ne: 
4 gio -convocata, conventt ad parliamentum genera- 

A Jeſſe totius regni Anglicani totalis nobilitas Lon- 
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cc &ini, videlicet, prælatorum, tam abbatum et prio- 
* rum, quam epi ſcoporum; comitum quoque et baro- 
& zum, ut de ſtatu regni &c. contrectarent,”” A 
ſtranger paſſage can ſcarce be found in any writer, 
te countenance the opinion, that ſo late, as in the 
thirtieth- year of King Henry the Third, our mf 
general parliaments conſiſted only of the nobility of 
the Kinydom, and that hy the nobility none were 
meant but prelates, earls, and barons, Yet this 
very author will himſelf furniſh an evident proof, 
that in this ſame parliament, not only all the 
tenants in chief, but the whole clergy and people were 

reſent, and participant in the acts done therein. 
For he'tells us, 'that when the king had laid before 
his -parliament ſeveral aritcles, ** ſuper gravimini- 


cc bus et oppreſſionibus ecclefize et regni ſui, &c. 


c Nec attendentes univerſi ac finguli unanimiter 
4 confenferunt, ut adhuc, ob reverentiam ſedis 
ec apoſtolice, D. Pape humiliter ac devote, tam 
per epiſtolas, quam per ſolemnes nuncios, ſup- 


u pflicarent, ut tam intolerabilia gravamina et ju- 


ge gum ſubtraheret importabile. Scripſerunt igitur 


DP. Papæ in hæc verba.” He then recites the 


letters they wrote to the pope, of which the firſt 
is from the biſhops of the province of Canterbury; 
the ſecond from all the abbots and priors of Eng- 
land in the name of themſelves and their convents; 
and the third runs in theſe words: . Sanctiſſimo 
& &c, Devoti filii ſui, comes Cornubiæ Richar- 
< dus, Simon de Monteforti, comes Legreceſtriz, 


d Bigod, comes Norfolkiz, R. comes Gloverniæ 


*-er Herefordize, R. comes Winteniæ, W. comes 
e 4 Albermarliz: 
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# Albermarliz, H. comes Oxonienſis, et alli totius B 00k H. 
regni Angliæ barones, proceres, et magnates, ac 


t nobiles portuum maris habitatores, nec non et clerus 
r populus univerſus, ſalutem, &c Here the 
inhabitants of the Cinque Ports (of whom no men- 
tion was made in the deſcription above given) are 
added to the barons and other nobles aud chief men of 
the kingdom, as concurring in this epiſtle; and 
over and above all theſe, the cubole clergy and pro- 
ple. Many other inſtances may e- bow lit- 
tle ſtreſs ought to be laid on the ſilence of writers in 
the ſhort and inaccurate accounts of great councils 
or parliaments which we commonly meet with, 
during this period of our hiſtory, for the determin- 
ing of this queſtion ; but I will only produce one 
more, from. the Annals of Burton, which ſpeaking 
of a parliament held in the thirty ninth year of 


Sw; the Third deſcribe it thns; '* Poſt feſtum S. V. Ann. Bur- 


< Michzlis autem tenuit rex parliamentum ſuum 
4 apud Weſtmonaſterium, convocatis ibidem epi/- 


ton, ſub ann. 


1255 P-· 355» 
Hiſt. of Con- 


* copis, abbatibus, et prionibus, gomitibus, et haroni- vocat. p. 345. 


e bus, et totius regni majaribus. From whenee 
-« (ſays Dr. Hody) one would at firſt ſight con- 
* clude that the inferior clergy were nat preſent, 

But from hence it appears, that we ought not 40 
c rely on ſuch kind of innumeratiogs. For imme- 
« diately it follows, © In quo petebat A clero de. 
* laicis feudis ſuis, fi bac exhiberi &e. 
+ diſponens, de ſuo eonſilio niquo, hoc prius 3 
&« clera, et poſtmodum à populo majori et minori 
* extorquere, Epiſcopi vero, abbates, priores, 
et procuratores .qui ibidem pro univerfitate affuc- 
# runt, nolentes Hujuſmods exactioni adquieſ- 
c cere,” &c. 

If theſe proctors, who were there for the whole 
ar of the clergy, ba not been thus expreſſly 


2 named 
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BOOK II. named in the following paragraphs, together with 
che populus minor, or commons, the foregoing deſcrip- 


Indeed the learned Dr. 


V.A ppend, 
to vol. iv. 


Epil. 126, 


tion might have been brought to confirm Dr. Brady's 
aſſertion, that none but tenants in chief were to be 


found in our parliaments before the forty ninth of 


Henry the Third: whereas now we are aſſured by 


the teſtimony of theſe annals, that even this mode of 


repreſentation had taken place before that time. 

Wake, in his book againſt 
Atterbury, on the ſtate of the Church and Clergy 
of England (p. 202.) ſuppoſes, that the proctors 
here mentioned were not preſent in parliament, but 
only in a legatine council held at the ſame time. 
This is ſetting aſide the authority of thoſe Annals, 


becauſe they diſagree with his Hypotheſis. But 


how could the writer of them 20 lived himſelf at 
that time, have made ſuch a miſtake, if no proc- 


tors for the clergy: had ever come to parlia- 
ment before the twenty third year of Edward thy 


Furſt? -- 
Having thus ſhewn the inſufficiency of the ar- 
ment drawn by many eminent writers, againft 


e fone of the commons in our ancient legiſla- 
ture, from the general filence of the hiſtorians, 


who lived in thoſe times, I ſhall proceed to lay be- 
fore the reader ſuch deſcriptions of parliaments in 


the reign of Henry the Second; as ſeem to contain 
a degree of poſitive evidence which may give light 
to this queſtion, Gilbert Foliot, biſhop of Lon- 

don, in the letter to becket abovementioned, 
where he is ſpeaking of a parliament convened at 
Northampton, for the trial of that prelate and other 
buſineſs of the kingdom, ſays, ff Convenit populus 
& ut vir unus : It would be a great force on the 


natural meaning of the word, to conſtrue populus 


bene 28 n only the nobility and 
tenants 
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Tenants in chief of the crown. At the ſame time it BOOK II. 
is evident, that the whole body of the people (which is 


the proper and obvious ſenſe of the term) could not 
have aſſembled in that town or caſtle, otherwiſe 
than by ſome mode or repreſentation. Such indeed 
of the inferior clergy, or lay-freeholders, as reſided 
in or near Northampton, might be perſonally 


there, confuſe et permixtim ; but they whoſe abode. 
was far diſtant, and large communities of men, 
could only come thither by procurators, or repre- 


ſentatives. And in this way the expreſſion, conve- 


nit populus ut vir unus, is intelligible and juſt, The 


biſhop. of London, after having mentioned this 
great attendance at Northampton, in conſequence 
of the king's ſummons, goes on in theſe words: 
Et aſſidentibus fibi quorum it dignitati congruebat et 
4 ordini, quod dictum eſt ſuper exſpreto mandato 


* ſuo, in querelam adverſus' vos, uſus qua decuit 


* modeſtia et venuſtate, propoſuit. A diſtinction 


is here made between the different ranks and orders 


of men comprehended before under the general 
word populus. It is ſaid that thoſe, to whoſe dig ni- 
ty and rank it Is fitting near to the king, he 


modeſtly laid before them his complaint againſt. 


Becket: which implies that others were preſent, 
who were not of a rank and dignity to be ſeated in 


this aſſembly. Of the courſe of the proceedings I 

ſhall ſay more in another part of this work. It v. Brompt. 
will be fufficient here to obſerve, that the buſineſs Chron. ſab. 
of this aflembly, which Brompton expreſly calls n 1165. 


parkamentum, and which certainly was more than 
the ordinary curia regis, appears not to have been 
confined to the trial of Becket : for a contempo- 
rary author informs us, that a ſcutage was ſettled 
in it, for raifing foot ſoldiers to be employed 


againſt the Welſh. And it is probable, that other v. Stephanid 
matters were alſo confidered in it, as the meeting in vita 8. 


Ff 3 was 


* 


Thome, 


1433 NOTES TO'THE LIFE 
BO OR. was fo general; though the hiſtorians, being 
A monks, are fo taken up with the affair of Becket, 

that they have ommitted to mention them. In the 
author laſt cited we find theſe words: Confulen- 
«« tibus epiſcopis, comitibus, et baronibus Anglia 
<<, omntbus, Nor mami pluribus.” I preſume that 
theſe Norman baroxs, who are mentioned here as 
conſulting with thoſe of England in this parliament, 
had lands and _ the kingdom; for the 
writer takes no notice of it as an irregularity. Roger 
de Hoveden, in his account of the tranſactions in 
this council relating to Becket, has 'thefe words: 
<< et cum veniſſet ad aulam regis deſcendit et ipſe, 
ecrucem ſuam bajulans, et intravit domum regis. 
« Deinde intravit exteriorem camerum ſolus, por- 
<< tans crucem ſuam. Nullus enim ſuorum feque« 
<< batur cum. Et cum intraſſet, invenit Plebem: 
e muſtar in ed, ſeditque inter illos : rex autem erat 
<<. in ſerretiori tulamo cunt ſuis familiaribus.” This 
is exactly agrecable; to Eadmer's account of the 
parhament at Rockingham caſtle, where the king 
was in fecreto regio cum principibus, and the niiti- 
tudo populi was in the body of the church belong=. 
ing to the caſtle. Hoveden afterwards calls this 
outward room curia. And in the paſſage above- 
cited he ſays the archbiſhop fat down among the 
commons, invenit 2 multam in ed, . ſeditque inter 
ils: Which he ſurely would not have done, if 
they had been a mere —2 Another author of 
that age (Alanus in logo) fays, that the 
| 22 him — a chamber, 
where - Roger de Hoveden tells us the multa plebs 
was aſſembled; but that, upon his coming in 
atmed with the eroſs, the king retired into an inner 
room. © Intraturus cameram regis, ubi eum rex 
. praſtolabatut, ad oſtium ipſum à crucis bajulo 
* efrweem zcceptit, et palam, cunctis * 
| | 6c ip © 


OF KING HENRY II. 459 
* ipſe eam bajulavit, &c. Audiens autem rex BOOK fl. 
&* -archiepiſcopum armatum venire, &c. citius re 
ts ceffit in conclave interius.“ It is of no importance 
to the point Jam eonſidering now, which of theſe 
authors is right in this particular: but from both 
accounts it appears, that the chamber in which 
Hoveden fays the plebs was aſſembled, was the 
great chamber of the parliament. And the words 
of Gervaſe of Canterbury are much the ſame with 
thoſe abo v eite. | 
In the your r188, x great council, or parliament, 
was held by Henry the Second at Gaintington near 
Northampton, in which a very heavy tax was laid 
upon the whole nation for the Cruſade againſt Sa- 
ladin. Hoyeden ſays, „ Rex magnum convoca- 
vit eoneilium epiſcoporym, abbatum, comitum, 
et baronum, et aliorum multorum, tam clericorum 
ee quam” laicorum.” From theſe words compared 
with, and explained by other $, which I have 
cited before, we may fuppoſe that this parliament, 
the laft of Henry the Second, had in it alt the inferior 
orders of freemen both clergy and laity ; that is 
ſome of each order. 8 2 
The Reader may enquire, in what manner the 
opinion'of the people was taken, when they were 
aſſembled in the confuſed and irregular multitudes 
before deſcribed, Of this I find no account that is 
abſolutely certain; but a very probable conjecture 
may be drawn from a paſſage in the Continuation 
of the Hiſtory of Florence of Worceſter by another 
ancient writer. Defcribing a fynod held at Weſt- 
minſter, in the year eleven hundred and twenty 
five, he ſays, that all the prelates were there 
cum innumerd cleri et populi multitudine.” He 
then recites the ſeveral canons, or decrees, which 
they made, and W them all with this 
FE 4 8 
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BROOK. I. of words thrice repeated, © Plaret wpbis.?. Placet 
LADS Which ondoubredly, was the manner of aſking and 
giving votes made uſe of in that ſynod ; from 
SLA we may reaſonably infer, that the ſame was 
5 uſed in our parliaments, the reſemblance between 
Ses Parlis- Thoſe and ſynods being then very great, So late 3s 

mentary Hi- : ACS . Ed. 

tory, p. 301. in the twenty eighth year of King Edward the 
Third, xe find, that the commons were told by 
the lord chamberlain, in the preſence. of the lords, 
that there were great hopes of bringing about a 
peace between England and France, by means of 
certain commiſſioners appointed, on both parts, for 
that purpoſe; but yet the Eing would not conclude 
any thing without the conſent gf his lords and com- 
mons, Wherefore he demanded of them, in the 
king's name, whether, they, would. aſſent and agree 
to à peace, if it might be had by treaty? to which 
the commons anſwered with one accord, that what 
ſhould be agreeable to the King and his council in 
- "making of this treaty would be ſo to them: but 
being aſked again, whether they conſented to a per- 
petual peace, if it might be had, they all unani. 
' moully cried out, Ouy, ouy, Ay, ay. Mr. Tyrrel 
_ obſerves upon this, that parliamentary proceedings 


reiſe ſome degree f 
parliamentary power, the limitations o, which 
' , vere not accurately defined. | 

| | 12 The 
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The words of Sir H. Spelman on this ſubject BOOK II. 
are remarkable: Magnum concilium plerumque v.50 
* intelligitur de ſummo illo conciho rotius regni S ne 
( quod parliamentum vocant) ẽ tribus ordinibus vun Coxci- 
conſtitutum. Sub hoc autem nomine contine- L191. 
tur alias ar/ftocraticumr illud, quod ad ardua etiam 
#1 regni negotia cagebant aliquando reges veteres con- 
famili brevi quo et ipſum parliamentum, ſed preter- 

C miſſa plebe, et minori ſolennitate. In magno enim 
coneilio, quod tenuit Edwardus III, anno regni 
4 ſui 1 f. eirea feſtum tranſlationis Thomæ Mar- 
« tyris (quod erat 7 die Juli), nec 40 dierum ratio 
* in ejuſdem ſummonitione habebatur, nec baro- 
num omninm convocatio; fed cum in parlamento 
* Weſtmonaſterii immediate jam tum præcedente, 

_ 1.54 enumeratt eſſent (præter epiſcopos) ſeculares 
proceres, hinc Londint evocabantur 22 tantum- 
modo. De magno concilio fit ſæpe mentio in 
annalibus noſtris; ſed de quo prædictorum genere 
0 intelligendum fuerit che: alen dubitatur. Archiva 
. confijlee!! !;-:::2 

The uncertainty how to diſtinguiſh theſe difterent 
in the accounts of ancient authors, which 
Sir H. Spelman here mentions, has occaſioned 

much of the perplexity and variety of opinions 

nf learned men about the ſhare that the com- 
mons had in the parliaments of this kingdom before 
the forty ninth of Henry III. For a long time we. 
can have no aſſiſtance from our archives, to which 
he refers us: nor, when they can be conſulted, do 


they 3 s afford fo clear a en as might be 
defwodke. 


P. ate "Te Gn 3 in e Was con- 


tinued by bis Ka. rs but dropt by Hemy be 
bo . 
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BOOK fl. The words of William of Malmſbury, from 
y_—— whence I take this account, are as follows: * Con- 


ec pivia in præcipuis feſtivitatibus ſumptuqſa et mag- 
« niſca inibat. Natale Domini apud Gloceſtriam, 
ce Paſcha apud Wintoniam, Pentecoſten apud Welt- 
« monaſterium agens quotannis quibus in Anglia 
ee morari liceret. Omnes eo cujuſcunque profeſ- 
4 ſionis magnates regium edictum accerſebar, ut 
ec exterarum gentium legati ſpeciem multitudinis, 
% apparatumque deliciarum mirarentur. Nec ullo 
% tempore comior aut indulgendi facilior erat, ut 
e qui advenerat largitatem ejus cum 'divitiis con- 
« quadrare' ubique gentium jactitarent. Mem mo- 
* rem couuivandi primus ſucceſſor oh ſtinate tenuit, ſe- 
« cundus omiſt ... eee ati 
Zy the laft paragraph I do not underſtand that 
Henry the Firſt laid aſide the uſual meetings of the 
nobility: for the diſpatch of publick bufineſs at 
Chrſtmas, Eafter, and Whitſuntide; but only that 
he omitted the cuſtom of feaſting with them in the 
liberal manner that had been practiſed by his father 
and brother, or, ar moſt; that he did not conſtantly 
ſummon thoſe aſſemblies as they had done. 


P. 23. although, in the twenty firſt - year of Rich- 
ard the Second, the commons had fhewn in a peti- 
non tothe 1 , how that before thoſe times many 
judgem ordinances, made in the times of the 
progenitors of our lord the king in parliament, 
| had been repealed and diſannulled, becauſe the ftate 
of the clergy were not. preſent in parliament at the 
making of the ſaid judgements and ordinances, 
In this petition the judgements may be underſtood 
to refer more partcularly to the prelates, who had 
abſented themſelves from trials in the houſe of 
lords; but in the making of ordinances, the clergy 
of the lower houſe were concerned, as well as thoſe 


; | of 
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of the upper. Accordingly it appears, that, in B O OE n. 
conſequence of this petition, a proctor was ap- 
pointed to act for them, as well as for the prelates. 
And Biſhop Burnet takes notice, that in the ſecond 
act of the ſame parliament (viz. in the twenty firſt 
of Richard II.) it is ſaid, * That it was firſt prayed 
% by the commons, and that the lords ſpiritual, and 
« the proftors of the clergy, did aſſent to it; upon 
+ which the king, by the affent of all the lords and 
«© commons, did enact tt. He adds, That the 
« twelfth act of that parliament was a repeal of 
the whole parliament, that was held in the ele- 
« yenth — that reign, and concerning it, it is 
6 * that the lords ſpiritual and temporal, the 
« proftors of the clergy, and the commons, being 
© feverally examined, did all agree to it. From 
< hence it appears, that theſe proctors were not only 
&« a part of the parliament, 2 were a diſtinct body of 
« men, that did FRY from, altht reſt deliver their 


9 opinions. 


P. 233. The preſence of the people. in the Saxon 
councils, and their having had a ſhare in the high- 
eft acts of legiſlature and government, even till the 

. —— of the Normans, ſecms to be proved very 
ſtrongiy, from the preambles of laws and other 
5 s of thoſe counſels; and from he words 
| the Tb bif hiftorians, who lived near to thoſe 


The preface to Ina's Laws is thus tranſlated by 
Wilkins, „Ego Ina occiduorum Saxonum rex, 
* cum confilio et cum doctrinã Cenredæ patris mei, 
** et Heddz epiſcopi mei, et Erkenwoldæ epiſcopi 
mei, et cum omnibus meis ſenatoribus, er ſenioribus 
* ſapientibus populi mei, et nulla etiam ſocietate mini- 
* ftrorum Dei, couſultabam de falute anime noſtræ, 
* et de fundamento regni noftri, et juſtæ leges — 
= Ju 
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 ROQK II. “ juſta ſtatuta per ditionem noſtram fabilita\ et 
— << conftituta eſſent, &c. 


By theſe words it —— chat the — legi- 
Nature was compoſed of the king, cum omnibus ſuis 


ſenatoribus Which ſenators I take to have been the 


nobility: of the: kingdom, ſuch as afterwards formed 


the ordinary council of lords under our kings of 


Norman race; et cum ſenioribus ſapientibus populi 


ui, by whom I underſtand the deputies or repre- 


ſentatives of the people, either by election or magi- 


ſtraey ; et cum multa etiam ſocietate miniſtrarum Dei, 


which words evidently denote the inferior clergy, 
mentioned by Eadrie as e in the nnn 
of his times. 


V. Spelman's In the year 8 55, Ectietwolph, king of the Weſt- 


Couoils ſub 
ann. 855. 


Saxons, gave to the church the tythe of his king- 
dom, “ cum conſilio epiſcoporum et principum, præſen- 


tübus et ſubſcribentibus archiepiſcopis et epiſco- 


1 is Angle: univerfis, nec non et Beorredo R. 

erciz, et Edmundo Eſtanglorum R. abbatum, 
e abbatiſſarum, ducum, comitum, procerumque 
& totius terræ, aliorumgue fidelium infinita multitu- 
& dine, qui omnes regium chirographum laudaverunt, 
46 dignitates vero ſubſcripſerunt.” By this laſt para- 
graph it appears, that the act or decree of the coun- 
eil was approved by all preſent, though ſubſcribed by 


on conſtitution therefore required not only the pre- 
ſence, but the approbation of the people, to the. enact- 
ing of a law: yet to mark the diſtinction between 
theſe, and the higher orders of the ſtate, the nobility 


none but the nobility, or dignified perſons. The Sax- | 


alone ſet their hands to the act. The proceres to- 
tius terræ here mentioned will take in all the Thanes, 
and perhaps the ſeniores ſapientes regni. By the 
words aliorumque fidelium infinita multitudine, ] un- 


derſtand an unlimited number of freeholders, the 
lame as the populi numerofitas, et afeſtentem monacho- 
rum 
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rim, clericorun, laicorum nume oſam multiud nem, BOOK II. 
mentioned by Eadmer, and the Vulgus ſpoken of by 
the author of the acts of King Stephen. The late 
Sir John Forteſcue Aland, one of the juſtices of the 

King's Bench, who was very learned in the Saxon 
language and legal antiquities, ſays, in his Preface 
to the Book of Chancellor Forteſcue on the dif- 
ference between an abſolute and limited monar- 
chy, * that whoever carefully and ſkilfully reads the 
% Saxm laws, and the prefaces or preambles to them, 
* will find, that the commons of England always inthe 
*© Saxon times made part of that auguſt aſſembly.” 

There is a remarkable paſſage in Henry of Hun- N. H. Hunt: 
tington, concerning the depoſition of Sigebert, King; in my 
of the Weſt-Saxons, Sigebertus rex, in prin- 5 

* cipio ſecundi anni regni ſui, cum incorrigibilis 
ſuperbiæ et nequitiz ellet. congregati ſunt pro- 
6 ceres et Populus totius regni, et provida delibera- 
e tione, et unanimi conſenſu omnium, expulſus eſt a 

, regno. Kinewelf vero, juvenis egregius, de regia 
“ ſtirpe oriundus, eleclus eſt in regem.“ Here we 
ſee that the Saxon people concurred with the nobi- 
lity, both in depoſing and electing a king, and 
that it was not done in a tumultuous manner, but 
provida deliberatione et unanimi conſenſu, words 
which expreſs a parliamentary deliberation and 
conſent. Henry of Huntinton wrote early in the 

reign of Henry the Second, when the memory of 
the Saxon cuſtoms could not be worn out in Eng- 
land, and certainly took this part of his hiſtory 
from ſome more ancient chronicle. The worcs 
are alſo tranſcribed by Roger de Hoveden, in his 
Annals without any correction | 
Sir H. Spelman ſays, it ſezmeth by thoſe * 
* nods that were holden in the times of the Sacon 
** kings, and by ſome after the conqeſt, that great 
num ers f the common peo ple * thither,”. For 
it 
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BOOK ll it is ſaid in ann. 1021, cum quam plurimis gregariis 

„ ilinibus, ac cum populi multitudine copioſa.” And 
ann. 1126, innumeraque cleri et populi multitudine :" 
and ſo likewiſe in ann. 1138, and other /pods and 
coumcils. By what order or limitation this innumero 
populi multitudino came to theſe aſlemblies appeareth 

8 not. (See Spelm. of Parliaments, p. 64.) 

Lib. ni. f. 56 William of Malmſbury, in a paflage I have cited 
before, relates an anſwer ſent vo Harold to the 
duke of Normandy's of his having broken 
the oath, by which he had promiſed to aid that 
prince in his pretenſions to England, The words 
are theſe: ©* De regno addebat præſumptuoſum 
« fuiſſe, quod ab/que generali ſenatus et populi con- 
« wentu et edicto alienam illi hæriditatem juraverit,” 
This is a plain declaration, that, by the Saxon con- 
fiitution eſtabliſhed in England, the people, as well 
as the nobles, had a right to be called to the general 
aſſembly, upon affairs of great moment, and to join 
in the eatcts made there; ſo that, without their 
£onfent, the ſucceſſion to the crown could not be 

diſpoſed of. It is obſervable, that the hiſtorian 

nſes the word ſenatus in the fame ſenſe as we find it 
in the before-cited preamble to the laws of King 

Ina, for the ordinary aſſembly of the nobles, r 

he diſtinguiſhes from the people, but ſuppoſes that 

the latter ought to be joined to the former, in order 
to compoſe S entire legiſlature and great council of 

.the nation, upon extraordinary occafions. This 

was agreeable to the cuſtom aſoribed by Tacitus to 

the Germans, from whom they ſprung: De mi- 

„ wor tbus rebus principes conſultant, de majoribus om- 

* wes; ita tamen, ut ea quoque, quorum apud ple- 

ei zem arbitrium eff, apud prina pes pertractentur. 

And I think it apparent, that the On of go- 

vernment continued in Engl during the reigns 

of all the kings treated of ach work? ſome clear 


traces 
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traces of it remaining till much later times. But, BOOK u. 
as the feudal ſyſtem was more favourable to tſñBe 


ariſtocratical than to the popular power, the leſſer 
ſenate. by degrees uſurped much of the authority 
that belonged to the greater; and even in the 
general aflemblies the nobles were fo predominant, 
as to leave the people little power, till the relaxa- 
tion of that ſyſtem, the encreaſe of wealth among 

commons, and other changes in the poli- 
tical ftate of the kingdom, which it would take 
up. too much time to enumerate here, gave 
more. regularity and better balance to the whole 
legiſlature, f 


We are told by the Book of Ely, that, in Ed- V. Hiſtor. 
ward the Confeſſer's reign, the brother of an ab- Flienſ. lib. ii. 
bot, though nobly born, could not be reckoned C ae Hi. 
among the nobility of the kingdom, becauſe he Brit. Script. 
had not an eſtate of forty hides of lands. Quoniam vol. i. p. 513. 


* Me quadraginta hidarum dominium minime obtinerit, 
& inter proceres tunc numerari non potuit :”” and 
therefore he was refuſed by a lady, whom he 
ſought in marriage, till his eſtate was encreaſed to 
that magnitude by grants of land from his brother. 
This paſſage is remarkable, becauſe it ſhews that 
a-certain portion, and that a very large one, of 
landed property in dominio was a neceſſary qualifi- 
cation, under the Anglo-Saxon. government, to 


admit any perſon to the rank and degree of nobility. 


Whether this continued under the Normans IT find 


no proof; but it muſt be obſerved, that no argu- 


ment can be juſtly drawn from hence, that, to be 
qualified for a place in the Saxon great council, or 
witenavemot, it was requiſite to be lord of forty 
hides of land. Nothing like it is ſaid here, nor 
does fuch a notion agree with any accounts that 
are given us of that aſlembly in the writings or 4 

| e cords 
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BOOK HI. cords of thoſe times. But if the leſſer ſenate was 
—— compoſed of none but the proceres, as there is rea- 


ſon to believe, this paſſage will be a proof, that, 
without ſuch an eſtate or lordſhip, no petſon could 
fit there, b 23 TK „ 01 % 


P. 234. For the property of the commons was fo 
unequal to that of the nobles, and the feudal obli- 
gations of the inferior landbolders to the lords they 
held under created ſuch adependance of the former 
on the latter, that, although in the idea and ſcheme 
of the government a popular power- was mixed 
with the regal and ariſtocratical, yet, in reality, 
the ſcale of the people was not weighty enough 
to make a proper counterpoiſe to either of the 
other. | 5 e040 
All this muſt be very evident to any perſon who 

reads the hiſtory of this kingdom, or looks into its 

laws.” But another reaſon may be added to account 
for what appears in many rolls of parliament, long 
after the period contained in this work, that the 
commons declined to give their opinion or advice 

to the crown, in certain matters of ſtate, and ſub- 
mitted their judgement thereupon to the king and 

his council, or to them and the lords. While the 
repreſentatives of cities, towns, and boroughs, were 


choſen only out of perſons refiding therein, they 


were, for the moſt part, people of low degree and 
condition, whoſe education and way of life ren- 
dered them very unfit to judge of arduous queſtions: 
concerning foreign affairs, and treaties with foreign 
ftates. Accordingly we find, that, in the ſeventh 
of King Richard the Second, the commons being 
much preft to give their opinions on a treaty of 


peace with France, before the concluſion thereof, de- 


clared, they knew not what to ſay ; becauſe in the ar- 
ticles 
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ticles were contained many terms of the civil law which BOOK II. 
they underſtood not ;,'and in the ſeventeenth of thx 


fam, king, »they pleaded want of capacity to give 
their judgement or advice on the articles of a 
peace, in which were contained the law-terms of 
homage lige, ſouverainte, et reſſort, for which they 
referred themſelves to what the lords, knights, and 
Judges had before -agr&d upon. Here we ſee that the 
knights of ſhines were not ſuppoſed to be under che 
ſame incapacity as the reſt of the commons. It 
was therefore an alteration very beneficial to the 
importance of the commons in parliament, when 
gentlemen of liberal education were admitted to 
ſerve for cities, towns, and boroughs. The revi- 
val of learning in the fixteenth century, and diffu- 
ſion of: it among the gentry, during the next 
hundred years, contributed alſo to fill the houſe of 
commons with able and knowing men, who had 
no need to have recourſe to the other houſe of par- 
liament, or ta the king's council, for the explain- 
ing of terms of Awz or the articles of a treaty with 
any foreign power. But it will be proper to ob- 
ſerve, that even in the èarlieſt times, ſo far back as 
we have any rolls of the parliament, all the com- 
mons appear to have given their advice with great 
freedom in matters concerning the internal govern- 
ment and order of the kingdom. What they de- 
clined- to adviſe in, upon ſome occaſions, were 
queſtions that related to the making of peace or 


war; as, for inſtance, in the twenty firſt and twen- Gee the Rolls 
ty eighth years of King Edward the Third, ayd ofthoſeyears, 


fixth, ſeventh and ſeventeenth of Richard the Se- 
cond. In one of theſe, namely, the ſeventh of 
Richard the Second, they were told by the chan-. 
cellor, © that he was to ſhew them certain articles, 
6 wherein, although the king himſelf might well con- 
* clude, yet, for good Twill, he would not, without 

Vox. III. Gg | “ their 
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800K fl.“ their knowlkrlve and conſent.” To this they 
G===g= anſwered, not imprudently, that it beſcemed not 


them to nt ermeddle with their council therein, and re- 


ferred it to the ling un council. Certainly there 


reat difference between exercifing the pro- 


| 775 renn power of judging of the articles 


| Yee Hume's 
Hitt. of Eng 
land. p. 91. 


vol. ii. note. 


See Cotton's 


of a peace concluded, and of calling the miniſters 

to account if they had advifed the king ill in the 
exerciſe of his prerogative, or authoriſing them to 
conclude particular articles by a previous advice. 
But in all theſe inſtances it is remarkable, how 
great a regard was ſhewh by thefe kings to their 
parliaments; even in points which belonged to the 
royal prerogative! Such a conduct in ſuch a ꝓrince 
as Edward the Third, crowhed wich victory abc 
with glory above all other monarchs, is an evident 
indication, that 20 yovern by Parſiumenti has been 
the policy of this kingdom under the wiſeſt and beſt 
kings, from the earlieſt times. 
A late author Pas / cited sir Robert — | 
Abridgement of the Records in the Tower, to ſhev- 
that the commons, m thoſe times, were much below: 
the rank of lep alors. He fays, „the king told 
«© the commons, chat they were only petitioners, 
that is, they had not any proper legiſlative authority.” 
But I will give the whole paſſage as it ſtands in the 
book itſelf, that the reader may judge on what au- 
thority this conſtruction is founded. The words 


Abridgement are thefe : © The duke of York, ind watt of Nor- 
of the records « thumberland, and others of the blood of the arch- 


in the Tout er, 
66 


. 
1 Thes, IV. 


biſhop of Canterbury, pray the king, that the 
fame aichbiſhop might have his recovery againſt 
£ Roger Walden, for ſundry waſtes and * ſpoils 
« cone by the faid Roger, in the archbiſhoprick 
<«< Worefard, Whereto the king granted, and 


« thanked them for their motion. The commons 


on the 26th of November pray, that forafmuch 


as 
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* as they were not made privy to the judgement afore-B O OE f. 
* ſaid, no record be made to charge or to make em 


*© parties thereunto ; whereupon the archbiſhop of 
Canterbury, by the king's commandment, 
* anſwered, that the commons were only peti- 
** Fioners, and that all judgements appertain to the king 
* and to the lords: unleſs it were in ftatutes, grants, 
5 ſubſidies, and ſuch like, the which the king would 
5 from that time cauſe to beobſerved,” It is evident, 
that the 7egi/lative poder of the commons, inſtead of 
being denied, is expreſly confirmed by this anſwer. 
They are truly told, that the power of judicature 
appertains not to them, but to the king and the 
lords; and this was the queſtion to which their 
prayer related: but in fatutes they were to judge, 
as well as in grants, ſubſidies, &c. Certainly their 

ing petitioners was no argument of their not being 
legiſlators : ſince the courſe of proceedings then was, 
that their petitiom, if aſſented to by the lords and 
the king, ſhould be turned into atutes, as 
all the old records of parliament unqueſtionably 


P. 238. Me execution of all Jaws was entrufted to 
the king, and none could be made, repealed, or al- 
fered, without his aſſent. HIFI 
This has been always the royal prerogative in 
this kingdom: but the diſpen/ing with laws began 
no earlier than the reign of Henry the Third, by 
an inſertion of the clauſe of non ohſtante into grants 
and patents, after the example of the papal power. 
Matthew Paris calls this deteftabilis adjectio, and 
what the king's judges at that time thought of it 
appears from this paſſage in the ſame contemporary 
hiſtorian. Quod cum comperiſſet quidam vir 
« difcretus, fut juſticiarius, Rogerus de Thurke- 
. G g 2 6 by, 
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BOOK H.“ by, ab alto ducens ſuſpiria de prædictæ adjec- 
| hmmm &, tionis appoſitione, Heu heu, hos ut quid dies 


V. Parliam. 
Hiſt. vol. i. 


p- 46. 


15 expectavimus? Ecce jam civilis curia exempls 
« ecclefi igftice compuinatur, & a julphureo fonte in- 
©, toxicatur.”. The parliament likewiſe complained, 
that the church. aud kingdam ſuffered _infimitely by reaſon 
of the clauſe of non 9 which we R ened and 
cnerpated all ; oaths. ancient. cuſtoms, written laws, 


grants, ſtatutes, and pri vileges. When King Richard 


the Second ſaid (as he is charged to have done in 
one of the articles exhibited againſt him in parlia- 
ment), that his. laws. were in his mouth, or in his 
bre; ; and that he himſelf alone could make and change 
the laws of his kingdom, he totally. departed from, all 
the notions . of the ancient conſtitution, and by 
acting upon ſuch principles, infuſed into him by 


farcigners, he diſſolxed the bonds of Menace, and 


depo oſed himſelf. Won to Nino 307 & 

Doring the violence of the civil. Wars between 

the t two houſes of York and. Lancaſter, and the fre- 
ent revolutions that happened in the goyernment, 


_ the whole frame of the conſtitution was ſhaken and 


injured :. but how ſtrongly the fundamental notions 
of liberty were ſtill, prevalent in the breaſts of honeſt 
and. knowing men, appears from the admirable 
treatiſe of Forteſcue on abſolute and limited monar- 
chy. He, ho had been raiſed to the higheſt offices 
of the law. under Henry the Sixth, was not afraid 
to/ affirm under Edward the F ourth, With the ſame 
freedom as in another part of his writings he had 
ſpoken to his royal pupil, the ſan; of Henry the 


SeeForteſcue Sixth, that ** rex datur propter regnum, et non reg- 


on abſolute 
and limited 
monarchy. 
C. VIII. oe 


«© mum propter regem. Wherefore all that he-doth 
*< ought to be referred to his kingdom. For though 

* his fate be. the tugheft tate temporal upom earth, 
1 vet it is an Mee i in the which he mini reth in his 


avg -*? * realm 


of 


* * 
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* realm defence ard juftice. And therefore he may BO OK II. 
„ ſay of himſcif, as the pope ſaith of himſelf and of —y— 
„ the church, in that he writeth ſervus ſervorum 
“ Dei.” This author alſo founds the original of 
our government on a number of people incor pora- 
ting and uniting themſelves into a realm under one head, 
or king , ſays, they ordained the ſame realm to be 
% ruled by ſuch laws as they would all aſſent to: 
which he affirms to be the only political government, 
and abſolute monarchy to be mere tyramy. Such were 
the notions of our anceſtors, in the reign of Edward 
the Fourth. Nor does Bratton, or Glanville, 
{peak a different language. But, on the other hand, 
they had no idea of degrading our kings into mere 
doges of Venice, diveſted of all royal power. And 
ſome of our over-zealous whigs would do well to 
confider, that, by thus lowering the monarchial 
part of our government, they would as much de- 
ſtroy the ſymmetry and ſtrength of the whole, as 
thoſe who ſeek to raiſe it higher than the juſt pro- 
portions of à mixed and limited monarchy will ad- 
mit. Even allowing, what I think can ne ver be 
allowed, that a republick in itſelf is a better form 
of government for a great and opulent country, 
than a mixed and: limited monarchy, it does 
not follow from. thence (as theſe gentlemen ſeem to 
believe), that by bringing the latter nearer to the 
former they ſhall make the latter more perfect. 
For the perfection of it conſiſts in the equal poiſe 
of the three conſtituent parts. Whether that poiſe 
be deſtroyed by throwing too much weight on the 
fide of the king, or of the nobility, or of the ak 
ple, the miſchief is the ſame, | 


Pyicp 37. | The wealth of the crows, in | the times 


of wicht I write, Was a Ta ſupport ef its) 
power: 


N i Gg 3 ä ' Ordericus 
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B ODX 11, Ordericus Vitalis, a contemporary hiſtorian, 
sys, that out of the ſettled revenues of England, 
one thouſand and fixty pounds of ſterling money, 

thirty ſhillings, and three farthings, wete reported 

to be paid every day to William the Firſt, Hefides 

the gifts, fines, or amercements, and many other 

atticles, which continually encreaſed the royal 

treaſure: © Ipfi vero regi (ut fertur) mille et ſexa- 

L. iv. p.523. ( gima libre den iggs monrtæ, ſolidique triginta, 

apudDuchel. c. of tres oboli ex juftis redditibus Anglia per fingulos 

te dies redduntur, exceptis mmeribus regiis, et rea- 

<6 kaum redemptions, alirfque nnulti plici bus negociis 

& gu regis rrariu m quotidie adage,” It is ob- 

ſervable, that the hiſtorian does not give us this ac: 

count upon his own knowledge, but upon report 

(at fertur.). Vet one would ſuppoſe, he his in- 

ation was very particular, as he mentions even 
the farthings. And the way in which he counts, 

_ viz, one thouſand and ſixty pounds and thirty ſhil- 
lings. inſtead of one thouſand.and fixty one pounds, 
ten ſhillings, is ſtill uſed in the Exchequer. Yet the 
fum is fo great as juſtly ro occafion a daubt : for, the 
pounds here mentioned being pounds in weight, 
which contained in them as much filver as three of 
our preſent pounds ſterling ; and the ſhillings not 
being coins of that denomination, but fignifyin 
the twentieth part of a pound weight of filver, which 
makes one of them equivalent to three of our ſhil- 
lings ; this receipt amounts to three thouſand, one 
hundred, and eighty four pounds, ten ſhillings of 
our money, not reckoning the farthings. Multi- 


ply this by 36 5, the produce will be 1,073, 98 5 of 
annual income ; which being alſo multiplied by 
five (the loweſt computation of the value of ſilver 
m thoſe days beyond: the preſent) the ſum pro- 

duced by it will be 5, 369, 92 5, excluſive of all the 
caſual profits of the Crown, which in thoſe days 


r high. 


Though 
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gifts an 
alienated any part of the ancient inheritance of the 
crown, For no reſumption was made of his grants 
by his ſucceſſor, nor an complaint of the crown's 
being deprived of its patrimony : but, on the con- 
trary, that prince's opulence 1s noted by all the 
contemporary hiſtorians, A modern hiſtorian af- 
firms indeed, that William Rufus, about the lat- 
ter end of his reign, reſumed bis ozn grants; but no 
proof of this is found in the contemporary writers. 
Villiam of Malmſbury ſays, that when he had 


ſpent all the treaſures of his — he made u up his L. * 


loſes by rapines. Hague, guum defeciſſet quod daret, 
inaps et exhauſtus, ad rapinas convertit animum. Upon 
the whole there appears no good reaſon to 2 45 

that the eſtate of 75 crown was much diminiſhed 
before the reign of king Ste hen, all whoſe grants, 
excepting thoſe he had to the church, were 
reſumed by Henry the _ It appears from a 
letter to the from the Engliſh f in 


4535 


75 bong William Rufus was very laviſh in his BOOK II. 
expences, it does nat appear that he — 


Daniel, p. 44. 


iv. p. 69, 
W. II. 


V. M. Paris 
Hiſt. Angliz, 


the xeign of Henry the Third, that the clear re- p. 666. fett. 
yenue of the kingdom was then below ſixty thou- zo. ſub ann. 


ſand marks per am. The words are theſe : © Ita- 1245-1. edit. 


ici percipicntes in Anglia ſexaginta millia marca- 
% rum, et eo amplius annuatim (aliis Perceptioni- 
6 bus diverſis exceptis) plus emolumenti wh 7 


* tus de regno reportant quam iþſe rem, qui 


** eccleſig et regni gubernacula moder $52 aſh . p. 658. ſe, 


* hiſtorian ſays in another place, © 
* ſumma reddituum eorum annuatim ſexagin 
* millia marcarum ; ad quam lammam non ae 


redditus amuus tatius regni Augliæ. But in both 


theſe places is meant not the King's private patri- 
mony, or landed eſtate, but the public revenue of 


the kingdom, which is often Angus from the 


other in our ancient records. 
6g4 1 


inventa ca * 


— ho — 
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In a manuſcript treatiſe of Giraldus Cambrenfis 
De inſtilutione regis, it is ſaid, that the annual 10 
cal revenues amounted, in the time of Edward t 
us Confeſſor, to juſt the ſame ſum. “ Angliæ reg- 
num Anglorum tempore, et penultimi Edwardi 


„ Weſtmonaſterienſis diebus amm fiſcales redditus, 


« ficut Rotulo Wantonienfi reperiuntur, ad ſexaginta 


nüllia marcarum ſummam 'implebant.” By the 
annual fiſcal revenues 1. underſtand the ancient in- 


beritanlce of the crown? for Bracton ſays, . Eſt 
res quaſi ſacra res fiſcalts, quæ dari non a 


* nec vendi, nec alium transferri à principe vel 


rege regnante. But little regard is due to this 
evidence of Giraldus : for immediately afterwards 
he ſays, that in Henry the Second's time, by the 
continual grants made to ſoldiers, both from that 
prince and from Stephen, and by the wars between 
them, and afterwards with France, theſe fiſcal re- 
venues were brought down to twelve thouſand marks: 


bur he forgets that all the grants made by Stephen, 


or Matilda, except thoſe to the clergy, were re- 
ſumed by Henry the Second at the beginning of 
his reign ; and no other author has faid, that this 
prince, for 'the maintenance of his wars againſt 


France, ever alienated any part of the patrimony of 


the crown. 


Ibid. I is A Wende 'that 4 . Ne 77 


the lands of England was poſſeſſed by Henry the 
Secend, which was a conflant ſupport to the royal 
| dignity, independent of all taxes or impęſitious on 
s ſubjecis, and which was conſidered as a ſacred 
and inalienable patrimony, tranſmitted to him 
from his anceftors, the ancient kings of ener 
8 
Inone of the articles exhibired] in parliament apuinſt 
King: Richard the Second it is ſaid, that w 8 
66 t 8 


a 
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** the king of England, by the revenze of his king- BOOK II. 
* dom and the patrimony belonging to his crown, i 
£ able to live honorably (honnetement) without 

the oppreſſion of his people, as long as the king- 

** dom1s not burdened with the charge of wars; yet 

*« the faid king, in a manner for his whole time, 

during the truces between the kingdom of Eng- 

land and its adverſaries, hath not only given 
„ away a great, yea indeed the greateſt part of | his 
* ſaid patrimony, and this to unworthy perſons, but 
** alſo hath further imp * on his ſubjects 5 many bur- 
* dens of monies granted, as it were every year of his 
* reign, that thereby he hath extreamly, and too 
exceſſively oppreſſed his people to the impove- 
* riſhment of his kingdom, not converting the ſums 
* ſo levied to the advantage and profit of the realm of 
England, but prodigally ſquandering it away 
for the oſtentation of his name, and in pomp 
«© and vain-glory, whilft great ſums of money are 
% owing in his kingdom for the viduals of his houſe- 
* hold, and other things bought, though he hath 
66 abounded with riches and treaſures more than 
cc any of his progenitors,” 

In this remarkable article is very clearly ſet forth 
the whole policy of our anceſtors, with regard to 
the different proviſions they made for the crown. 
Its ſupport in time of peace was the patrimony be- 
longing to it and the revenue of the kingdom. But in 
war they ſuppoſed it neceſſary, that the extraordi- 
nary charges ſhould be ſupplied by grants from par- 
liament. The burthening the people with ſuch 
grants, or other impoſitions, in time of peace, the 
miſapplying them to vain- glory, while the charges 
of the houſehold were unpaid, and the giving 
away the ancient patrimony, intended for the main- 
tenance of thoſe charges and of the honor and dig: 

nity 
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Chief Juſtice 
Forteſcue. 


io have done otherwiſe. 
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fences againſt the duty of a king, . 

There is alſo à paſſage in the treatiſe of Lord 
Forteſeue on abſolute and limited monarchy, which 
is very pertinent to this ſubject. For the greater 
eaſe of the reader, I ſhall give it in modern Engliſh 
and ſpelling, ** The king, our ſovereign Lord, 
had, at times, ſince he reigned over us, proyifion 
** 1n lordſhips, lands, tenements, and rents, near 
** the value of the fifth part of his realm, excluſive 
* of the poſſeſſions of the church; by which proviſion, 
* if it had conſtanily abided in his hands, he had beer 
* mare mighty in good revenues than either of the ſaid 
* tao kings (viz. the Soldan of Egypt and the 


** king of France), or am king that now reigns in 


* Chri/tendom, - But this was not poſſible : for to 


$5. ſome-part thereof the heirs of them that ſometime 


** owned it are reſtered; ſome by reaſon of entails; 
** ſome by reaſon of other titles, which the king 
© has conſidered, and thought them goad and reaſon- 
** able. And ſome part of the ſame proyifion his 
good grace has given to ſuch as have ſerved him 
e ſo fignally, that, as their renown will be eternal, 
*. ſoit bh ted the king's magnificence to make their re- 
„ wards everlaſting to their heirs ; for his honor 
and their per petuai memory, And alſo the k ing 
has given part of the ſaid provifion to his moſt 
** honorable brethren, who not only have ſerved him 
in the manner aforeſaid, but are ſo near in blood 10 
« his highneſs, that it befitted not his magnificence to 


. 


From hence it appears, that in the reign of 


Edward the Fourth, when this treatiſe was writ- 
ten, the wealth ariſing to the crown from its landed 


eſtate and caſual profits, excluſive of ſubſidies and 
grants by parliament, was ſometimes equal 1 
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fith of the lay property of the kingdom, but that many BOOK II. 
of theſe profits were only temporary, and could not 


from the nature of them, be retained by the king. 
On this I would obſerve, that, in ſome periods of 
the reign of Edward the Fourth, the eſtate of the 
crown muſt have been greatly encreaſed by the 
forfeitures of the Lancaftrian nobles, and by the 
eſcheats that muſt have fallen into the hands of the 
king upon the extinction of heirs male in many 
noble families of his own party, during the bloody 
civil wars, with which the realm was then infeſted. 
Of the forfeitures a great part, before the writing 
of this treatiſe, had been granted away by the king 
to thoſe of his own adherents who had done him 
good fervice. And we ſee that Forteſcue thought 
ſuch grants not illegal or improper. But of thi 
great lawyer's opinion and — on the ſubject of 
royal revenue ſhall have occaſion to ſay more 
in a ſubſequent note. I will only add here, that in 
another chapter he ſays, © it was undoubted that 
« the king had a ſu efficient provifion for his ordinary C. viii. 
* charges. * 


P. 239. Theſe inquijitions, or uerdifs, were firft 
 methodifed in the country, and afterwards ſent up 
fo the k Exchequer. 

In the archives of the church of Exeter are con- 
taiped the returns for the counties of Wilts, Dor- 
ſet, Somerſet, Devon, and Cornwall, compiled 
from the original verdicts givenin by the juries to 
the commiſſioners appointed for the making of that 
ſurvey. I have been favored with the 2 Neth of 
ſome very curious obſervations made on theſe ma- 
nuſcripts, and on the leſſer and greater Domeſday- 
books, by the learned and ingenious Dr. Milles, 
flean of Exeter, which, when publiſhed, will 
urs more light and infruction on this gs, 

than 
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' BOOK II. than the world has yet received from any other 
—— writer N F 
The book of Ely, from which J have taken the 
accountof the manner in which the inquiſitions were 
made, conſiſts of two parts, the firſt containing the 
poſſeſſions of the church of Ely extracted from the 
original verdicts, which verdicts for fifteen out of 
the ſeventeen hundreds of Cambridgeſhire are con- 
tained in the ſecond part. - nt) 


P. 243. The greater eſcheats were let at farm, 
or committed to the cuſtody of perſons ap- 
pointed by the king, to whom they accounted for 

le profits. | of + e e e os | 
Hift. of the Mr. Madox ſays, of theſe eſcheats, “ that, after 
Excheg. c. x. cc they had been long veſted in the crown, they 
« were hardly to be diftinguiſhed from the king's an- 

*- cient demeſne. But in this there ſeems to be 

{ome inaccuracy. For it muſt always have been 

eaſy to diſtinguiſh - eſcheated baronies, and eſtates 

held by knight-ſervice, from the king's ancient de- 
meſne ; becauſe all tenants in that demefne held by 
ſocage. And Mr. Madox himſelf ſays, in another 
V. Baroniam, part of his works, that a manor, which was part of 
I. i. c. i. p. ir. the ancient and original inheritance of the crown, could 
not be called an honor, becauſe it never was a ba- 
rom, or inthe ſeiſin of an earl or baron. This muſt 
therefore have prevented any confuſion in the ac- 
counts of the ancient demeſne lands, and of any honors 
or baronies eſcheated to tile crown. But it was ne- 
ceflary to diſtinguiſh between honors or baronies 
held originally of the crown, and thoſe devolved 
to it by eſcheat; becauſe, in the latter caſe, the 
tenants, who before had held of the baron, be- 
came the tenants of the king, non ſicut de corona, but 
in the fame manner as they had anſwered for their 
ſervices to the baron. Which diſtinction may have 
matt ; | TE, been 
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been loſt when they had been long efcheated, and BOOK II. 
retained by the king, before the eſcheatry Was 
formed, but, I think, not afterwards. 


P. 247. And therefore, when writers ſay; that the 

lands of the crown were inaltenable, it muſt le 

under ſi d only of thoſe in ancient demeſne, not 
of theſe incidental or caſual poſſeſſions. 

This difference is well attended to and expreſſed v. Rot. Parl. 
by the commons in their petition to King Henry 6 Hen. Tv. 
the Fourth for a reſumption of grants in the fixth n. 14. 
year of his reigg. Foraſmuch as the crown of 
< the realm of England has ſuffered, great diſpa- 

** ragement. and diminution. (/ grantement emble- 

« miſſee et aneantiſſee) by great and exceſſive grants 
made to "diverſe perſons. as well. ſpiritual as 

„ temporal, of lands tenements, fee farms, fran- 

«« chiles, liberties, - and other poſſeſſions, be, it 
 -enacted in this preſent parliament, for the profit ry 
* of the king and of the realm, and for the ſup- . 
port of the commons, that all caſtles, manors, 

« lordſhips, lands, tenements, fees, and advow- 
ſons, fee farms, annuities, franchiſes, liberties 
and cuſtoms, 2%, were members and parcels. of 

66 the ancient inheritance of the crozon in the fortieth 

# year of the reign of King Edward grand-father 

* of our Lord the preſent King, and from that 
« time, whether given for life or for a term of 
© years, in fee ſimple or in fee tail, or conditionally, | 
sor to the ſpiritual lords for themſelves and their 
«« ſucceſſors ; except - ward/hips,. marriages, and eſ- 

58 cheats, and what has been aſſigned to the queen 
“in dower, ſhould be intirely reſumed, recovered 
and ſeized into the hands of our Lord the king, 
* and rejoined to the crown, to remain perpetually an- 
« nexed to it, without being ever for the future, by © 
% any means or device whatſoever, ſeparated from it, 

„ ſaving 
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BOOK 11.“ faving the grants made at, or after, the term 
= *“ beforementioned, of any parcels of the ſaid an- 
« cient inheritance of the crown, by ſpectal charter 

* confirmed by the authority of parliament.” 
Here the diſtinction between the ancient inheri- 
tance of the crown, and eſcheats or caſual profits, 
is evidently marked out : and as for the confirma- 
tion given to grants out of the ancient inheritance 
made in or before the fortieth of Edward the 
I Third, it was neceſſary for the avoiding of the in- 
-  - convenience and injuſtice that muſt always attend 
the loo ling dack tov far into acts of reſumption. Ne- 
vertheleſs the deſire of giving eaſe to the people 
induced che parliament to adviſe, that during the 
continuance of heavy Wars, or at times when the 
crown was gteatly oppreſſed with debts, all fuch 
caſual profits might remain in the hands of the 
king for his own uſe and benefit. Thus in the fifth 
V, Rot. Ord. year | of Edward the Second, an ordinance was 
5 Edw. II. made, chat, to pay the Yebts of the king, and raiſe 
MO. + bis Fate, and maintain it more honorably, no grant 
land, or rent, or Tranchiſe, or e/cheat, or of 
V. Rot. Parl. wf 8 or murringe, or of bailiwick, ſhould be 
R. U. n. 48 made Kc. Wi] his Rate ſhould be raiſed up c. And 
this, in the firſt year of Richard the Second, the 
commons prayed for ah inquiry into che grants of 
caſtles, towns, lands, tenements, bailiwicks, ard- 
ſhips, marriayts, eſcheats, and reliefs, mude by Ed- 
ward the Third; to ſee whether they had been 
wortinly or unworthily beftowed ; that where they 
had been properly given, they might be confirmed, 
but where the king had been deceived, they 
might be reſumed, and not granted again to the 
fame perſons, or any others, 7il! his debts were paid, 
anil @ better proviſion made for the princes his ſons. 
RT . Farl. In the fifth of the fame king the commons again 
. 74. "- petitioned, that no grant ſhould be made * 2 

an 
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land, rent, marriage, or any kind of eſcheat, to BO O I. 
any perſon whatſoever, fill the king ſhould be out ff.,. 
debt, and out of ſuch charges of war as lay upon him 

at that time. | 

But the king only promiſing, that he would 
make no new grants without the conſent of the lords 

ond others of his counſel, they renewed their peti- 

tion the next year, that all kinds of wardſhips,marri- 

ages, reliefs, eſcheats, forfeitures, and all other pro- V. Rot. Parl. 
fits, might be kept for the kings wars and the defence —— 
of his kingdom, in ſupport and aid of his poor com- 

mond, and not otherwiſe beſtowed. To which he 
alſo returned no other anſwer, than that he was 

willing and defirous to proceed in this matter by 

the advice f the lords of his kingdom, as it ſhould 
ſeem to him moſt conducive to his honor au res 
Vet in his ninth year he conſented to the defire of 3 Parl. 
his parliament, that all bis revenues ſhould be laid up 9 ot tte 
for one whole year without any diminution thereof by 
gift or grant. And in his eleventh year the com- 

mons prayed, that all forfeitures lately incurred 
of lordſhips, lands, &c. and all eſcheats and other 

rofits, Which had fallen, or ſhould fall, into the 

nds of the king, by any means whatſoever, 

might remain in them during the ars, to diſcharge 
his | debts, and in aid of the maintenance of his ſtate, 
and alſo for the eaſe and relief of the poor commons of 
his realm: which he granted with ſome reſtrictions. 
So likewiſe, in the eleventh of King Henry the v. Rot. Parl. 
Fourth, the commons prayed, that no grant be 11 Hen. IV. 
made of any hereditaments or other profits of the ®+ 73: 
crown, except offices and bailiwicks fill all the 
debts then due from the king to his ſubjects ſhould be 
entirely diſcharged, and with enough remaining in 
the hands of the ting and his royal ſucceſſors for the 
_ reaſonabl: ſupport and maintenance of his houſehold, 

N | chamber, 
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chamber, and wardrobe: which the king aſſented 
to with ſome reſervationns. 
It would be tedious to give more inſtances of 
the ſame nature; but I will add, that when any 
ſeignory had been annexed to the crown by act of 
1 the parliament conſidered the lands 

elonging thereunto as being equally inalienable 
with the ancient inheritance of the crown: and, 


no doubt, with good reaſon. Tt muſt alſo be 


noted, that on the ancient demeſnes of the crown 
were built many royal caſtles and fortreſſes held 
by knight; ſervice or caſtle- guard, Which, when 
alienated by our kings, were very properly and; 
juſtly teſumed; as we find to have been done, 
with the advice and conſent of parliament, by 


Henry the Second. But, if all eſc hats, nforfertures 
and other caſual profits,” had been /likewiſe' deemed = 


inalienable, the crown, perpetually receiving; and 
rendering nothing back, would ſoon have drawn 
to itſelf, by means of theſe incidents, all the lands 
and wealth of the kingdom. Nevertheſeſs, in 
the treatiſe of Lord Chief Juſtice Forteſcuè, cited 
before in theſe notes, King Edward the Fourth is 
adviſed; that, in order to anfwer extraordinary 
and ſudden charges, for which he could not have 
the ready affiſtance of his parliament; a perpetual 
proviſion ſhould be made, by a general reſumption- 
of all the lands he had granted away (except thoſe 


given to his brothers, and ſome others who had 


ſignally ſerved him); which reſumption ſfuld be 
authoriſed by act of parliament, and at the ſame time 


a great ſubſidy ſhould be granted to the king for the 


rewarding in money thoſe grantees, who, by the opi- 


nion of a council, to be eſtabl ſhed for that purpoſe, 
ſhould be found to have deſerved it. All the lands 
thus redeemed he propoſed to annex for ever to the 
crown, ſo as not to be alienated without _— 
0 
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bf parliament: to ſupport which advice he giveSBOOK II. 
many weighty arguments, | ſuch as the miſchiefs ——— 
that muſt enſue to a realm from the poverty of a C. , 
king, which he moſt judiciouſly ſets forth; and 
the evils that would follow his relieving his neceſ- 
fity by impoyeriſhing and oppreſſing the commons; 
He likewiſe diſplays very wiſely the great peril to C. ili. iv; x; 
the ſtate, if any nobleman has more to ſpend than 
the king ; for which reaſon he intimates, that the 
king, in diſpofing of his noble wards in marriage; 
ſhould prudently take care; that too great additions C. 2, p. 76, 
might not be made to their wealth; and that he 77 
ſhould encreaſe his own by the caſualties of eſcheats 
and forfeitures, and alſo by purchaſing land from 
ſuch of his nobles as were defirous to ſell, which 
none could: do without his licence. On all this I | 
would obſerye, that every good purpoſe propoſed 14 
by this able lawyer and wiſe ſtateſman is much FE 
better anſwered by our preſent method of provid- 
ing for the maintenance of the honor and dignity 
of the crown, in ſettling on the king, for his life, 
a clear annuity, of ſuch value, as may be ſuffi- 
cient for all charges both ordinary and extraordinary, | | 
except thoſe which, from the nature of them, = 
ought, in good policy, to be reſerved for the con- 
ſideration of parliament. Thus no danger to the 
ſtate can be likely to ariſe from the poverty of the 
king, nor, on the other fide, from the balance of 
power bging hurt by too great a weight of landed 
property in the ſcale of the crown, . a danger to 
which it does not ſeem that our anceſtors were 
ſufficiently attentive. And the alterations of our 
law with regard to the power of alienating lands, 
with other changes that have happened in the ſtate 
of our nobility ſince Forteſcue wrote, have taken 
away that. apprehenſion he ſo juſtly conceived of 
any ſubjects being made, by the greatneſs of their 
Vol. III. Hh | eſtates, 


het 
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0 OR f. eftates, as powerful as their ſovereign... The 
* danger now appears to lie the other way, namely, 


. that the poverty of ſome of our nobles may, at 
certain times, make them too dependent on the 
king ; which, while baronies were territorial, 

could not pofibly happen; as there was always, 
under that conſtitution of the peerage, a ſufficient 
eſtate annexed to every Honor, for the maintenance 
of the baron, according to his rank, without 
his having recourſe to che bounty of the crown. 


P. 248. 249. But the highef payments of this na- 
- Fure which I meet with in the rolls, till after the 
thirty firſt year of Henry the Third, were made 

to that king, by om earl of Lincoln, and by Si- 
mon de Montfort ; the former of theſe having 
given three thouſand marks, to have the marriage 
e Richard de Clare, for the benefit of Matilda, 
is eldeft daughter, and the latter ten thouſand to 
" kave the cuftody of the lands and heir of Gilbert de 
« Unfranville until the heirs full age, with the heirs 
marriage, and - with advowſons of churches, 
 knight's-fees,” and other pertinencies and eſcheats. 
One ſtill greater payment, being the double of 
the higheſt abovementioned, had eſcaped my ob- 

ſervation in another part of Mr. Madox's Hiſtory . 

of the Exchequer, p. 322. He ſhews from the 

gem of the ſecond of Henry the Third, that 
y de Mandeville gave twenty thouſand 


marks, that he might have to wife Iſabel counteſs 


of Gloceſter, with all her lands and knight's-fees ; 
a moſt enormous ſum, eonfidering the value of fil- 


ver in „ e ip 


P. 264. ti 0 def what was taken by Hen- 
ry the Second for another feudal due, Viz. on the 
"making his eldeſt for 4 aden, £5 


f MI. 
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Mr. Selden takes notice, in his Book on Titles BOOK II. 
of Honor, that with reſpect to our kings this aid 
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continued arbitrary till the ſtatute of the twenty See part i. 


fifth of Edward III, which put the king in the 4 


like condition with ordinary lords, who by a 
former ſtatute. of the third of Edw. I. had been 
reſtrained from taking more on this account than 
twenty thillings from every tenant of a whole 
knight's-fee, and the ſame from every one who 
held lands in ſocage of the yearly value of twenty 

pounds, and ſo pro rata; but that none of it ſhould 
be levied until the ſon were of the age of fifteen 
years, which is called by Britton, Page pur ordre 
ce chivaler prenarr. | | 


P. 267. And both theſe Iaws ſeem to refer to a 
preceding tatute, now loft, by which the feudal 
policy of. the Normans had been «ftabliſhed in 
England. | | 4 
The words of reference, in one of theſe ſtatutes, 

namely, the fifty fifth, are as follows; Prout 

«* Patutem eſt eis, et illis a nobis datum et conceſſum 

jure hœreditario in per petuum per commune conſi- 

* lium totius regni naſtri prædicti;“ and in the 

other (the fifty eighth), /icut illius ſtatuimus per 

commune confilium totius regni naſtri prædicti, et 
© lis dedimus et conceſſimus in feodo jure hereditario.” 

Sir H. Spelman, ſpeaking of the latter of theſe laws, 

ſays, „here the word fatuimus ſheweth, that it 

«© was the Conqueror's inſtitution, and concęſſimus 

6 in feodo jure hæreditario implyeth, that feuds 

e were not hereditary before this grant.” By this 

grant, T' preſume he does not mean this flatute, but 


the grant referred to therein. I cannot agree with geeWright's 


the learned author of the Infrodudtion to the Law of Tenures, 


Tenures, in thinking that both theſe laws refer top · 6 to 74. 
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BOOK II. the fifty ſecond of that king, which runs in theſe 
words: Statuimus etiam ut omnes liberi homines fæ- 


5M © dere et ſacramento affirment, quod intra et extra 
_ © univerſum regnum Anglia (quod olim vocabatur 
* regnum - Britannia) Willielmo regi domino ſuo 
« fideles efſe volunt, terras et honores illius omni fide- 
« litate ubique ſervare cum eo, et contra inimicos 
« et alienigenas defendere.” On this law I have 
before made ſome: obſervations. The purport 
of it ſeems to be, the impofing of an oath of 

confederacy, or aſſociation, for the defence 
of the king, and of all his territories and 
dignities both in and out of Great Britain. 
But i it does not appear to give any thing; nor is 
there the leaſt mention in it of the great alteration 
made in the tenures of lands and the policy of the 
realm by this king and his parliament, in rendering 
the eſtates of the Engliſh hereditary fiefs, te all per- 
petuity, which is expreſly taken notice of in the 
two other ſtatutes, and called a grant or conceſſion. 
The words of it are likewiſe very different from 
thoſe of the uſual oath of fealty. I am therefore 
obliged to differ with the learned writer abovemen- 
tioned in his opinion, that this law introduced into 
into England the Norman feudal tenures, and is 
referred to in the fifty fifth and fifty eighth laws be- 
fore recited; nor can I agree with him, that the 
liberi homines mentioned in thoſe laws were no 
others but the tenants in chief of ae king. 5 b 


Ibid. Whether this e ns from any ather 
© Raatute made by. William the Fin, after the tao 
abovementioned, or from a narrow and _— 
rable conſtruction thereof, ya en uſage, I 
cannot ſay. | 
: | Thereis much cbſcurity in rhis matter: but by 
the Inquyfitio Gheldi, which. is found among = 
e 
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the Exeter manuſcripts mentioned in a former note BOOK II. 
on Domeſday-book, and no where elſe in the king. ——— 
dom (being an account of the money levied for 

danegelt in the five weſtern counties at the time 

when the ſurvey was made by William the Con- 

queror) it appears, that among the demeſne lands 

exempted from that tax were the lands of all the 

ſervientes regis, under which deſcription are con- 

tained, not only thoſe who held of him by 
knight's-ſervice, but præpoſiti, camerarii, boſtiarit, 
mareſculli, coci, focarii, carpentarii, venatores, par- 
A 

In four of the weſtern counties the exempted de- 

meſne' amounted to one third, and. in the 

| N viz. Somerſetſhire, to one fourth of the whole 


P. 239. However this may have been, it is declared 
maſt explicitly, 'by King Edward the Fir, in his. 

confirmation of the charters, that the aids, free 
Lifte, and other . impoſitions, irregularly taken or 
- tevied by him or his minifters, before that time, for 

his wars er other neceſfities, ſhould not be drawn 

into precedent-becauſe they might be found recorded 

on the rolls : and he therein grants to the nobility 

and commonality of the realm, that, for the fu- 

ture, he would not, for any neceſſity whatſoever, 

take any ſuch aids or impoſitions, without the 

common aſſent of the whole kingdom, and to the 

common benefit thereof: with a reſerve of the an- 
cient aids and impoſitions due by cuſtom. 

Nothing can be more + expreſs than, this de- 
claration, Nevertheleſs, in the fifty firſt of Ed- gee Cotton's 
ward the Third, upon the parliament's renewing Abridgement 
their claim to the king, that in time to come the of 4 

relates, earls, barons, commons, citizens, and bur- Tower. - 


geſes of his realm of England may not henceforth-be p. 182. 
OY th 3 | charged, bh Edw, III . 
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BOOK II. charged, melefied; nor grieved to make any common 
aid, or fuftain any charge, unleſs it be by common aj> 


of the prelates, dukes, lords, and barons, and 
other people of the commons of his realm of England, 
and that in full parliament ; his anfwer was, that 
* heisnotatall willing todo it, without great ne- 
* ceffity, and for the defence of the realm, and where 
** he may do it with reaſon.” Theſe ſavings, the 
laſt eſpecially, ſet the whole looſe. On this I wauld 
obſerve, that, although it was dangerous to allow 
any. latitude of this nature in the rajfing of money 
without conſent of parliament, yet there was alfa 
a danger, which might attend the reſtraint in caſes 
of real and urgent neceffity, or even where advan : 
tages of importance might be loſt by waiting till the 
time when the parliament ſhould be ſitting, and 
the ſupply could be granted there in the uſual forms. 
This ſeems to have been one cauſe of the too fre: 
quent violations of this great and acknowledged 
right of parliament, as well as a ſpecious pretence 
for them on many occaſions; eſpecially under the 
Tudors, and the two firſt kings of the Stewart fa- 
mily: but the difficulty has been obviated by the 
expedient recurred to in latter times of making pro- 
viſions for ſuch contingences by votes of credit in 
time of war, and even, on ſome occaſions, in times 
of peace, when there appears to be cauſe for appre- 
hending danger, or much inconvenience to the 
publick, from tying the government up by the 
uſual reſtrictions. But great care ought to be taken, 
that this truſt, which the parliament repoſes in the 
government, ſhould be limited as to the fum, and 
given under the obligation of being ſubjef to ac- 
count. Nor ought ſuch votes to be ever paſt in time 


- of peace, without a moſt apparent reaſon, upon 


ſome clear proſpect of great benefit from enabling 
the government to make ſubſidiary treaties with 
9 foreign 
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foreign powers during the receſs of parliament, or BOOK II. 
other ſuch weighty motive. Under theſe cautions, wnyne— 
the uſe of votes of credit and confidence is a means of 

delivering that great ſecurity of our property and 

freedom, the ancient claim of our parliaments that 

10 aids or taxes ſhould be levied without their aſſent, 

from theſe objections of inconvenience and danger 

to the ſtate, which many writers on the fide of ab- See Barclay 
ſolute monarchy have formerly brought againſt it — 
with ſome ſhew of reaſon. 


I cannot better end this note on this very im- 


portant ſubject, than by tranſcribing ſome paige fi 
u | 


from that excellent treatiſe of Lord Chief Juſtice 


— Io ere — 
_ _ _ 
* — 
* 


Forteſcue on Abſolute and limited monarchy, | | | 


which, next to the laws recited in the Bill of 
Rights, is one of the nobleſt monuments we have 
of the liberties enjoyed by our anceſtors, In his 
third chapter he ſays, that * on account of the 
great wars which the Engliſh made in France the 
© three eſtates durft not aſſemble. And then, for 
5 that cauſe, and for great neceſſity which the 
* French king had of goods for the defence of his 
“ kingdom, he took upon him to ſet zazlles and 
other impoſitions upon the commons without the 
5 aſſent of the three eftates; but yet he would not 
* ſet any ſuch charges, nor has ſet, upon the 
* nobles, for fear of rebellion. And becauſe the 
* commons, though they grudged, have not re- 
64 belled, or to be hardy to rebel, the French 
* kings have yearly fince ſet ſuch charge upon 


„ 
* them, and ſo augmented the ſame 5 7 that b 
e [ 


ftroyed as 
they can ſcarce live. They drink water, they 
< eat apples, with bread very brown made of 
* rye. They eat no fleſh, but very rarely, a little 
* bacon, or of the entrails or heads of beaſts ſlain 

t 6 fox 


* the ſaid commons be ſo impoveriſhed and 


6 


* 
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NOTES TO THE LIFE 
for the nobles and merchants of the land. They 


wear no woollen, but a poor coat under their 


outermoſt garment made of broad canvaſs,” and 


call it a frocx. Their hoſe are of like canvaſs, 
and reach not above their knee; whetefote they 


be gartered, and their thighs bare.” ey can 
live no. otherwiſe : for ſome of them, that were 


*wont to pay to their lords ſor their tenements, 


which they take by the year, a crown of gold, 
pay now to the king, over and above that 


crown, five crowns: ' From whence” they are 


preſt by neceſſity fo to watch, labour, and grub 
in the > ground for their ſuſtenance, that their na- 
ture is much waſted, and the kind of them 


brought to nought. T hey go crooked, and are 
| feeble, not able to fight er to defend tie realm; 
nor have they ney, to buy them weapons 
withall: but verily they live in the moſt extreme 
poverty and miſery ; and yet they dwell in one of 
the moſt fertile Na of the world: through 
Which it happens that the French king has not 


meg of his own realm able to defend it, except 
his nobles, who endure no ſuch im poſitions, and 


have therefore ſtrong bodies. By which cauſe 


46 


the ſaid king is compelled to make his armies 
and retainers for the defence of his land, of 


Ar rangers, as Scots, Spaniards, Arragoneſe, Gef 


mans, and other nations; or elſe all his ene- 
mies might over-ryn him, For he hath no de- 
fence of his own, except his caſtles and fortreſ- 
ſes, Lo! this is the fruit of his Jus regale. If the 
realm of England, which is an iſland, and there- 


* fire may not eaſily get ſuccours of other lands, were 


ruled under ſuch a law, and under ſuch a prince, 
it would be. then a prey to all other ns; that 
t would conquer, rob, and den if, 

It 
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It will not be neceſſary to enter here into any 
cliſquiſition, whether the time when, and the. man- 
ner ho, the kings of France obtained an abſolute 
monarchy, called here Jus regale, with a power of 
taxing their people without the aſſent of the three 
eftates, be rightly fixed by this writer. It is ſuf- 
ficient to obſerve, that as he had lived many years 
in France, where he took refuge with the ſon of 
King Henry the Sixth, his pupil, we cannot doubt 
the truth of the deſcription he gives of the poverty 
and miſery of the people there from ſuch arbitrary 
impoſitions. And with relation to the peaſants and 
tillers of the ſoil much of it ſtill continues. He 
thus proceeds in his compariſon of the kingdoms of 
England and France, “ But, bleſſed be God, this 
cc land is ruled under a better lat, and therefore the 
« people thereof be not in | ſuch penury, nor thereby 


gurt in their perſons ; but they be wealthy and have 


cc all things neceſſary to the ſuſtenance of nature, 
&« Wherefore they be mighty, and able to reſfift the ad- 
* oerſaries of the realm, and to beat other realms that 
« &, or would do, them wrong, Lo! this is the 
& fruit of Jus politicum et regale, under cubich wwe 
it ive. Somewhat now I have ſhewn you of the 
5 fruits of both laws, ut ex" fructibus enrum cognoſ- 
c catis eos.“ Let me now aſk, is not this a moſt 


remarkable teſtimony of the freedom of the Eng- 


liſn government, and the eaſy ſtate of the com- 
monalty, under our ancient conſtitution, even after 
the great diſturbance which the utmoſt rage of ci- 
vil war had occaſioned in the kingdom? Will it be 
ſaid, againſt an evidence ſo clear and expreſs, that, 
till within this laſt century, the charters granted 
by our kings were of no real value or benefit to the 
people ? Our liberty has certainly been confirmed, 
improved, and ftrengthened, and a better form 


has been given to it, during that period and part of © 


the 
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BOOK the preceding century; but it ſands. on the old 


foundations ; and a great portion of its vigour is 
drawn from; that root, which made it flouriſh in 
the times that Forteſcue here deſcribes ; a root fixed 
in the Engliſh ſoil, and carefully cultiyated, many. 
ages before. 1 will go on to recite ſome other re- 
markable paſſages from this 6 work, 

which Lwith were read and got by heart by every 

oung Engliſh gentleman, before he travels into 

rance. The author ſays in his 4th . 
«« Seeing that our king reigneth over us by laws 
F* more favorable and good to us, than be the 
*« Jaws by which the French king ruleth his peo- 
“ple, it is reaſon we be to him more good and 
& more profitable than be the ſubjects of the French 
60 king unto him, which it would ſeem that we 
10 be not, conſi tering that his ſubjects yield to him 
< more in one year, than we do to our ſovereign Lord 
4 in tro wars, although they do it againſt their 
* 

1 have Fer in another place that this defect 
of revenue has been ſince ſupplied to the crown by 
the ſettlement of a proper and ample civil ligt on our 
kings fot the maintenance of cy — and dignity 
of the crown ; and by annual grants for publick 
fervices fo. bountifully given, according to the exi- 
gences of gov ernment, that no abſolute monarehy 
was ever ſupplied by its ſubjects, in proportion to 
their numbers, with an equal liberality. | 

The ſame author goes on thus: N evertheleſs, 
« when it is confidered, that à king's office 
_ * conſiſts in two things to defend his. realm 
“ againſt its enemies without, another, to de- 
“ fend his people againſt wrong -doers within, 
* which the French doth not; fince he oppreſ- 
4 ſeth them more himſelf than would have done all 


© 4&4 


And fince it is a fin to give no meat, drink, 
#* cloathing, or other alms to them that have need, 
4% as ſhall. be declared in the day of doom, hozy 
F* much à greater ſin is it, to take from the poor 
#* manu his meat, his-drink, his cloathing, and all that 
© be hath need of ? Which verily 4 the French 
& 1 85 to many thouſands of bis ante ; as it 18 open- 
ly before declared. Which thing, though it be 
coloured per jus regale, yet it is tyranny : where- 
* tore, albeit that the French king's revenues be 
* by ſuch means much greater than be the reve- 
© nues which the king our ſovereign lord hath of 
* us, yet they be not righteouſly taken, and the 
« might of his realm is near deſtroyed thereby. 
By which conſideration Iwould not that the king's 
revenues of this realm Tere made great by any ſuch 
J 53145 

And in his tenth chapter he mentions the impo- 
fitions taken by the duke of Burgundy upon every 
ox, every ſheep, and upon other things ſold, and 
allo upon every veſſel of wine, every barrel of beer, and 
other victuals ſold in his dominions ; © which (fays 
£_he) is no little revenue to him yearly ; but yet he 
«« doth it maugre the people; zwhich God forbid that 
* the king our ſovereign Lord ſhould do upon his pea- 
« ple, without their grants and aſſents. Nevertheleſs, 
* with their aſſents ſuch manner of ſubſidy, if there 
* could not be found a better means of encreaſing 
« the king's revenue, were not unreaſonable, For 
«« therein, and in the gabel of ſalt, every man ſhall 
« bear an equal charge, But yet I would not that 
cc ſuch a new cuſtom and charge were put upon the 
people, in our ſovereign Lord's days, with which 
#6 8 charged them never, if a better and 


te more convenient way could be found.“ 
I need 


= -/; 
< the zorong-doers of the realm, though they had no B O OK II. 
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I need not obſerve that fuch taxes have in ſome 
degree been ſince laid. But the chief inference 1 
would draw from theſe citations is this. If the 
learned judge who wrote thus, concerning the laws 
and conſtitution of England, under King Edward 
the Fourth, could have revived in the reign of 
Charles the Firſt, what opinion would he have 
given upon the arbitrary eee laid by that 
pen on his people without their grants or aſſents ? 

ould he have ſaid, it was the ancient prerogative 
of the crown to raiſe money in that manner? Would 
he have thought it agreeable either to policy or to 
law. Would he have told that unhappy, prince, as 
ſome of his biſhops told him, that it was the duty o 
bis people to ſubmit to ſuch impoſitions without re 
Fance 3 that his jus regale was inherent in him 5 
vino, and uncontroulable by any human power? 
Or would he have ſatisfied his conſcience, as Dr. 
Brady and others tried to ſatisfy the conſciences of 
his ſons Charles and James, by perſuading him 
that the privileges, on which the commons infiſted. 
had been extorted from King John by rebellious . 
barons, and did not extend to the Commons, Who 
in thoſe days were all ſavess 

Laſtly I aſk, are we to take our ideas of the 
rights and liberties of our anceſtors from the con- 
nected ſeries of their laws, and from the writmgs 
of the greateſt and moſt approved lawyers, efpe- 
cially ſuch as treat of government and the'conſti- 
tution of England, or from ifregular acts of power, 
and inconfiderate or corrupt proceedings in parlia- 
ments or courts of juſtice, under particular reigns, 
and at particutar times ? 


P. 264. Tie religious nitions of the times, and laws 
Founded thereupon, forbidding uſury to all Chri- 
— and not diſtinguiſhing between that and a 

reaſonable 
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reaſonable intereft for money upon loans ; without ; O OK Ii. 
which neither commerce could well be carried on,. 
nor the ſudden exigences of the government, or of 
particular perſons, be ſupplied, the Jews were 
neceſſary as money-lenders ; &c. 

The Jews underſtand, that by the law of Moſes 
they are forbidden to lend money to one another upon 
intereſt ; but may practiſe uſury to any height in 
their dealings with foreigners, without offence 
«gun that law. 


P. 276. Yet there were ſome of fone, and a hand- 

Tome architecture, according to the HF of thoſe 

days, &c. 

The abbot of Peterborough mentions 4 fone V. Benedict. 
houſe (domum lapideam) of a rich citizen in Lon- ? — ck 0 
don. It can therefore hardly be doubted that the ho. 2 
houſes of the nobility, built in that city or its 
ſuburbs, which Fitſtephen n of as magnificent, 
were likewiſe of ſtone, « | 


p. 282. He have a charter of King Henry the 
Third in the Engliſh of that time, which, as it is 
curious to ſee how near the language approached to 
that of the preſert century, I have given, with a 
tran/lation of it into madern Engl ih, in the Ap- 
dix to this volume, &c. 

Mr. Camden tells us, that in the time of King SeeCamden's 
Henry the Second he. finds this rime ſent from Remaines 
Rome by Pope Adrian, an 6 to be Nag 
mug to the people: 

Ure fadyr in heaven rich 

Thy name be halyed ever lich: 

Thou bring us thy michell bliſſe 
Als his in heaven y doe | | 
Ever in Yearth been it alſo. RY 
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That holy bread that laſteth ay 
Thou ſend it ous this ilke day. 
Forgive ous all that we have don. 
As we forgivet uch other mon : 
Ne let ous fall into no founding 
Acſhieldus fro the fowle thing. 


But this learned author does not ſay on what autho- 
rity he ſuppoſes that theſe verſes were as ancient as 
the time of pope Adrian. They ſeem to me 
much more modern, and nearer to the preſent 
Engliſh than the charter of Henry the Third, 


which I have given as a ſpecimen of the language 


1 


pP. 584. Tnideed thoſe who in that age were bef 


in his time. 


qualified to be authors all wrote in Latin. 


V. J. Lelandi Among theſe are ſome poets, of whom by far 


Comus de 
ſcr. Britan, 
C. 217. 


the moſt eminent was Joſeph of Exeter, called Jo- 
ſephus Iſcanus. In his youth, he wrote only ſome 
epigrams and love-verſes, none of which are pre- 
ſerved: but in his riper age his genius took much 
higher flights, above the pitch of any contempo- 
rary poets. For he wrote two epic poems in Latin 
heroie verſe; the firſt on the ſubject of the Trojan 
war, in five books, which he dedicated to Thomas 


Baldwin archbiſhop of Canterbury, and of which 
Leland and Camden have given us ſome ſpecimens, 
that ſeem indeed much more elegant, and nearer 


the ſpirit of true Latin poetry, than any other 
compoſitions of our countrymen in thoſe times. .I 
will tranſcribe a few lines, to give my reader a 
taſte of his ſtyle and manner, He ſays to the 
archbiſhop his patron, who was going to the holy 


war, 


3 a £c Te 


% 


fragment of it, in which the writer takes occafion 


and made a new edition of his poem de bello Trojano 


whoſe fabulous hiſtory was much in vogue at that 
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© Te ſacræ aſſument acies, divinaque bella. B OO II. 13 
Tune dignum majore tuba, tunc pectore todo | 
Nitar, et immenſum mecum ſpargere perorbem. 
And afterwards, | | 
| cc Altera ſacræ 
Tendo fila lyrz ; plectro majore canenda | 
* Antiochz me bella vocant : nuncdicerevotumeſt 
5 Chrifticolas acies, et noftrs figna Sbyllæ. 
* Quz virtus, quæ dona crucis: nec fundit anhela 
« Hos mihi Cyrrha pedes; animi fidentis hiatum 
*Celſior e cælo venit impleturus Apollo. 1] 
« Tu quoque, magne pater, noſtri fidueia cœpti Ui 
« Altera, et in pelago pandens mihi'vela ſecundo, 1 
«© Hoc tibi ludit opus: ſuccedit ſerior ætas, 1 
«« Seria ſuccedunt aures meritura pudicas ; 
* Si tuus in noſtros candor conſenſerit auſus, 4 
«* Non metuam culicis ſtimulos, fucique ſuſurrum. 3 


The promiſe he makes in theſe verſes of another r Þ | 
poem on the ſubje& of the cruſade, he fulfilled, ſupra c. 197. — 1 


and publiſhed that poem after the death of Baldwin, de T. Bedui-— 
but in what year is uncertain. Leland only ſaw a e. bi 


to praiſe his native city Exeter, tam exqui/ite 


„ (fays Leland) ut facile credas Muſas iþſas, cum I 
& profiuentt Helicone toto, vati ea concinenti prajen- 4 
« tiffimas adfuiſſe.” It muſt however be obſerved, 1 
that this author is too apt to be Javiſh of his praiſe, Þ 
. 
N 


and writes wh + much more as a panegyriſt than 
a eritic. Joſeph of Exeter lived to a very old age, 


in the reign of Henry the Third, The matter of it 
is taken, not from Homer, but Dares Phrygius, 


time. From thence Mr. Camden has cited the See Camden's 

following verſes, to ſhew the talent of this writer * = 

for poetical deſcription : hs 1 1 
| « Haud 
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BOOK H.“ Haud procul incumbens intercurrentibus arvis 


— 


* 1dzus conſurgit apex, vetus incola montis 

Sylva viret, vernat abies procera, cupreſſus 

6 Flebilis, inter pres laurus, vaga pinus, oliva 

„ Concilians,. cornus venatrix, fraxinus audax, 

« Stat comitis patiens unn, nunquamque ſe- 

neſcens 

ce Cantatrix buxus: Na 10 proclivius arvum 

cc Ehria vitis habet, non dedignata latere "IE 

C Cancricolam poſcit Phœbum, vicinus ariſtas 

4 Prægnantes  foecundat ager, non plura Fa- 
. lernus, 

« Vina bibit, non tot paſcit Campania meſſes.” 


But in an edition I have ſeen of this poem printed 
at Baſil, with Homer's Iliad and Odyſſey, the firſt 
line runs thus: 


_« Haud procul incumbens vrbi, „mediantibus a 
arvis, 


« Idæus conſurgit apex, Kc. 


To theſe ſpecimens I will add the deſcription of 
Ajax Telamon fighting againſt the Trojans. 


er Parte furens alia cognatos impiger hoſtes 

« Turbabat Telamone ſatus, ſeptena coruſcans 

4 Terga boum : 1 viro quercus Jaculabilis 
uni | Mt. 

c Unam paſſa manum : non ferrea ſuta ſi perbum 
” „ Velavere latus ; five has bellare proterva 
on tulit ira moras, ſeu lato pectoris orbe 

<< ve totum latuiſſe ratus, fic ſæ vit inermis, 

Sic premit armatos: maturat fata cadentum 

Terror, et ignavis mors eſt N furentem.” 


Thou gh 


OF KING HENRY I. 48: 
Though the Latin in theſe and other parts of this Bo © K It. 
work is not quite pure and grammatical; yet it i. 
more ſo than in moſt other verſes of that age; and 
in the ſpirit of poetry and harmony of numbers it 
far excells the Philippiad of Guillaume de Breton, a 
contemporary epic poem. | eat 
In a much lower ſtrain, but with great vivacity geeCamdents 
and facetious good-humour, did the jovial bard, Remaines. 
Walter de Mapes archdeacon of Oxford, who 
may be called the Anacreon of the eleventh 
century, ſing his Leonine rimes in praiſe of 
good drinking; a ſpecimen of which J will here 
tranſcribe: 5 A 


Mlihi eſt propoſitum in taberni mori: 
Vinum fit appoſitum morientis ori : 
« Ut dicant, cum venerint, angelorum chori : 
x Deus fit propitius huic potatoris— © 
„ Poculis accenditur animi lucerna, 
« Cor imbutum nectare volat ad ſuperna, 
* Mihi ſapit dulcius vinum in taberna, 
& Quam quod aqua miſcuit præſulis pincerna. 

“% Suum cuique proprium dat natura mu- 
. | n * n 8 
Eh TH nunquam potui ſcribere jejunus : 

« Me jejunum vincere poſſet puer unus: 
5 Sitim et jejunium odi tanquam funus. 

6 Tales verſus facio quale vinum bibo: 
*© Non poſſum ſeribere nifi ſumpto cibo: 
Nihil yalet penitus quod jejunus {cribo : 
c Naſonem poſt calices carmine przibo. 
e Mihi nunquam ſpiritus prophetiæ datur, 
& Nifi cum fuerit venter bene ſatur: .. 
t Cum in arce cerebri Bacchus dominatur, 
er In me Phæbus irruit, ac miranda fatur, 


5 * 
- V7 
- 

' 


Vor. III. 1 P. 287. 


—_— 
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BOOK If, P. 287. But though much was Holen by. this 
- author, he added enough of his own, to give 
um a conſiderable rank, in the opinion of Sir 
Sir H. Saville and Mr. Selden, among the many 
' © iftorians who flouriſhed in the eleventh and twelfth 
Centuries. © 
Ot theſe hiſtorians, beſides thoſe mentioned in 
che text, Gervaſe of Canterbury and Diceto are 
frequently referred to in the courſe of this Work. 
'They are large in their account of church affairs, 
and not uſeleſs to a compiler of the hiſtory of thoſe 
times in their accounts of other matters. Bromp- 
ton's chronicle is in many places a tranſcript 2 
Gervaſe and Giraldus Cambrenſis; but he has ad- 
ded copies of fome records and ancient laws, 
which are not to be found in thoſe authors, and 
make his work of ſome value. 


P. 290. Some of his letters are animated with a ſpirit 
of liberty, which would have done honor to a Greek 

or Roman re ublican : &c. 

It may be worth while to give the reader a ſpe- 
eimen of this ſpirit from one of his letters to _ 
biſhop of Worceſter, who was ſon to the grea 
earl of Glocefter, often mentioned in this LY 
His words are theſe : © Filium alloquor illuſtris 
5 comitis, qua. in regum catalogo dignus fuerat nume- 
© rari, 157 qui a magnifice virtutis titulo meruit, ut, 
6 in libertati5 1 conitutus, reges viderit in or- 
& dine ſerundo.“ The ſenſe of which may be thus 

expreſſed in an Engliſh tranſlation : © I ſpeak to 
ce the ſon of that illuſtrious Earl, who would have 
been worthy to be reckoned in the catalogue of 
_« kings, if his virtue and magnanimity had not 
_ © raiſed him fo high, that, being placed at the head 
” of a free people, and Heir Lader in defending the 


„ cauſe 
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ce cauſe of liberty, he ſaw kings in a rank. below his BOOK II. 
* own.” V. epiſt. S. T. C. e cod. Vatican, lib. l. 


epiſt. 96. 


P. 299. He ſays, the hbuſes, on ſuch occaſions, were 


Atreurd with flowers, and the js rial company drank 


wine out of gilded harns, &c. 

Agreeably to this deſcription we are alſo told by 
Fitſtephen, that Becket, when he was chancellor, 
ordered his hall to be ſtrewed every day in the 
winter with freſh ſtraw or hay, and in ſummer 
with ruſhes or green leaves freſh gathered, that the 
multitude of knights, which the benches could not 
contain, might fit on the floor, thus rendered clean 
and gay, without dirtying their fine garments 
& TJufſerat quaque die novo ſtramine vel fœno in 
ce hieme, novis ſcirpis vel frondibus virentibus in 
ce ęſtate, ſterni hoſpitium ſuum ; ut militum mul - 
« titudinem, quam ſcamna capere non poterant, 
c area munda et læta reciperet; ne veſtes eorum 
ce pretioſæ, vel pulchræ eorum camiſiæ, ex areæ 
cc ſorde maculam contraherent.“ It may be 
worth remarking, that ſtill at the coronation of our 
kings, Weſtminſter-hall is ſtrewed with herbs. 

But even in Becket's days this ruſtic fimplicity 
was mixed with great magnificence in gold and 
filver plate; for the author above cited goes on to 
ſay, that, vafis aureis et argenteis domus ejus reni- 


6 debat. I will add, that I have ſeen, in the 


treaſury of St. Bertin's church at St. Omers, 
a ſilver veſſel of that age, the form and work- 
mänſhip of which are as elegant as any now 
made, | 


P. 203. But it appears, that, in the times of Henry 
the Second, the whole gentry of England, having 
adopted 


«if 
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adopted the faſhions of the Normans, were as 


—— magnificent in their dreſs as their fortunes could 


bear. 


See Camden: Mr. Camden fays, that in this age the uſe of filk 
Remains, p. made by filk-worms was brought out of Greece 


194. 


into Sicily, and then into other parts of Chriſten- 
dom. He likewiſe mentions a coſtly ſtuff, called 
in, Latin aurifriſium, which was worn in England 
at this time. With regard to the mode of dreſs the 
ſame learned antiquary obſerves, that king Henry 


the Second. brought in the fhort mantle, and was 


therefore ſurnamed Court-mantel. Yet by other 
proofs it appears, that long flowing [gowns, after 
the faſhion of the Eaſt, ' continued to be worn by 
the nobility and gentry in his time. 
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APPENDIX 


TO THE 


THIRD VOLUME 
OF THE 


Hiſtory of the Life of King Henzyv 


the Second. | 
No I. 
udicia Civitatis Lundoniæ, p. 71. Wilkins Leges BOOK II. 
P 
Anglo-Saxonice. — 


Vr ſ mercator tamen fit, qui ter trays altum 3 to 
mare per facultates proprias abeat, ille poſtea [os this 
jure Thani fit dignus, | 


Neo II. 
Madox's Hiſtory F the Exchequer, p. 174. ch. vii. 


"" "BE 6. 4 


 TOHANNES Dei gratia &c. Sciatis nos conceſ: Thisrefersto 
ſiſſe omnibus Judæis Anglia: et Normanniz p. 181 of this 

libere et honorifice habere reſidentiam in terra noſtra, volume. 
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BOOK H. et omnia illa de nobis tenenda quæ tenuerunt de 


1 


rege H. avo patris noſtri, et omnia illa quæ modo 
rationabiliter tenent, in terris, feodis, et vadiis, et 
akatis ſuis, et quod habeant omnes libertates et 
conſuetudines ſuas, ſicut eas habuerunt tempore 
prædicti regis H. avi patris noſtri, melius et quie- 
tius et honorabilius. Et ſi querela orta fuerit inter 
Chriſtianum et Judæum, ille qui alium appellave- 
rt, ad querelam ſuam dirationandam habeat teſtes, 


ſcilicet legitimum Chriſtianum et legitimum Ju- 


dæum. Et ſi Judæus de querela ſua breve habue- 
rit, breve ſuum erit ei teſtis. Et fi Chriſtianus has» 
buerit querelam adverſus Judæum, ſit judicata per 
pares Judæi. Et cum Judæus obierit, non de 
tineatur corpus ſuum ſuper terram, ſed habeat 

hæres ſuus pecuniam ſuam et debita ſua, ita quod 
inde _ diſturbetur, fi habuerit hæredem qui pro 
ipſo reſpondeat, et rectum faciat de debitis ſuis et 
de forisfacto ſuo. Et liceat Judæis omnia quæ eis 
apportata fuerint ſine occaſione accipere et emere, 


exceptis illis quæ de eccleſia ſunt et panno ſangui- 


nolento. Et fi Judzus ab aliquo appelatus fuerit 
fine teſte, de illo apellatu erit quietus ſolo ſacra- 


mento ſuo ſuper librum ſuum. Et de appellatu 

illarum rerum quæ ad coronam noſtram pertinent 
fimiliter quietus erit ſolo ſacramento ſuo ſuper ro-: 
tulum ſuum. Et ſi inter Chriſtianum et Judæum 
fuerit diſſenſio de accommodatione alicujus pe- 


cuniæ, Judæus probabit catallum ſuum et Chri- 
ſtianus lacrum. Et liceat Judzo quiete vendere va- 


dium ſuum, poſtquam certus erit eum il lud unam 
annum integrum et unum diem tenuiſſe. Et Judæi 
non intrabunt in placitum niſi coram nobis, vel 
eoram illis qui turres noſtras cuſtodierint, in quo- 
rum ballivis Judæi manſerint. Et ubicunque Judæi 


+ Eyerint, liceat eis ire quocunque yoluerint cum om- 


nib us 


— 
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nibus catallis eorum ſicut res noſtræ propriæ, etB O OK 11+ 
— as 


nulli liceat eos retinere neque hoc eis prohibere. 
Et præcipimus quod ipſi quieti fint per totam 
Angliam et Normanniam de omnibus conſuetudi- 
nibus, et theloniis, et modiatione vini, ficut no- 
ſtrum proprium catallum. Et mandamus vobis et 
przcipimus, quod eos cuſtodiatis, et defendatis, et 
manuteneatis, Et prohibemus ne quis contra car- 
tam iſtam de hiis ſupradictis eos in placitum ponat, 
ſuper forisfacturam noſtram, cut carta regis H. pa- 
tris noſtri rationabiliter tæſtatur. Teſtibus Gaufri- 
do filio Petri! Comite Eſſexiæ, Willielmo Mareſ- 


callo Comite de Penbroc, Henrico de Bohun 


Comite de Hereford, Roberto de Turnham, Wil- 


lelmo Briwer, &c. Datum per manum S. Wel- 


lenſis Archidiaconi apud Merleberg, decimo die 
Aprilis, anno regni noſtri ſecundo. 


Rot. Cart. 2. Joh. u. 49. titula Carta Judæorum 
Angliæ. ST 


N III. 


Charts Regis Pillielmi Conqueſt. de legibus Boni 
Regis Edwardi Conf. ſtabiliendis; fata in 
vit. ante ann. ejus 4. Domini noftri 1070. 

anno obiit. 

X 7 ILLIELMUS Rex ſalutat Willielmum Epiſ. 


copum, et Godfridum Portegreſium, et 
omnem Burghware, infra London. Franc. et 


Angl. amicabiliter. Et vobis notum facio, quod ego 


valo quod vos fitis omni lege ill digni qua fuiftis Ed- 
wardi diebus regis. Et volo quod omnis puer fit patris 
: 114 


precibus Willielmi London. Epiſcopi, qui difto 


fai 
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This aud the 
two follow - 
ing charters 
of Hen, I. 
and Hen, IL 
are referred 
to p. 103. of 
this volume: 


488 APPENDIX TO THE LIFE 
BOOK II. ft heres poſt diem patris ſui *. Etego nolo pati, quod 
" 2 homo 40 aliquam 1 injuriam co inferat Deus 
vos falvet. ay de 
No IV. 
Wi int Leges Anglo-Saxon. | p. 2 35 


copo Cantuariæ, et Epiſcopis, et Abbatibus, 
t Comitibus, et Baronibus, et Juſtitiariis, et Vice- 
comitibus, et omnibus fidelibus fuis Francis et 9 
Anglicis totius Angliæ Salutem. Sciatis me con- 
ceſſiſſe civibus meis London tenend' Middleſex ad 
firmam pro ccc. libr* ad compotum ipſius et hære- 
dibus ſuis, de me et hæredibus meis, ita quod ipſi 
cives ponent vicecom' qualem voluerint de ſeipfis et 
juſtitiar' qualem voluerint de ſeipſis ad cok tend” 
lacita coronz mez et eadem placitanda, et nullus 
alius erit juſtitiarius ſuper ipſos homines London, et 
cives non placitabunt extra muros civitatispro nullo 
placito, et ſint quieti de eſchet et de danegildo et de | 
murdro, et oullue eorum faciat bellum + Et ſi quis | 


Hoc Dei gratia rex Anglia, Ace 
e 


4 By 1 dats markt in Italicks I ted what the 

benefft of all the laws of King Edward, or thoſe they en- 
joyed i in this time, was confirmed to the magiſtrates and 
citizens of London, and the right of inheritance to their 
children, ſo as not to be forfeited by any offen zes of the fa- 
thers. They are ſtrangely tranſlated by Dr, Brady. 


1 This means exemption from the Norman trial by Duel. 


Yu *. B. I have carrefted ſome words of the tranſcript of this 
©, Charter as it is given by Wilkins in his Anglo-Saxon ( 
| Laus, from the various readings in his notes; and | | 
1 Bi im ſome places I have altered the ſtops which he has | 
Eo 1295 1%  vpet 0 it. Kor inſerted a cv _— in order to 
| my make a better and clearer ſenſe. Some paſſages 
ſeem ſtill to want a further correction, 


i | civium 


Ei. a 


deat ſemel in ebdomada, videlicet, die Lunz : et 


dum venire, tune, cives quibus debita ſua debent 


et Male ex, et Sureie. Teſte. Epiſcopy Winton', 
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eivium de placitis coronæ implacitatus fuerit per ſa- BO O K 1I. 
cramentum quod judicatum fuerit in civitate, ſe r- 
diſrationet homo London, et intra muros civitatis 
nullus hoſpitetur, neque de mea familia, neque de 
alia, vi alicui hoſpitium liberetur. Et omnes ho- 
mines London ſint quieti et liberi, et omnes res 
eorum per totam Angliam et per portus maris de 
thelonio et paſſagio et leſtagio (laſtagio), et omnibus 
aliis conſuetudinibus; et eccleſiæ et barones, 
et cives teneant et habeant bene et in pace 
ſocnas ſuas cum omnibus conſuetudinibus, ita quod 
hoſpites, qui in ſoccis ſuis hoſpitantur, non dent 
conſuetudines ſuas, niſi illi cujus ſocca fuerit vel 
miniſtro ſuo quem ibi fibi poſuerit. Et homo Lon- 
doniarum non judicetur in miſericordia pecuniæ, 
niſi in ſua Were, ſcilicet ad c ſolid. Dico de pla- 
cito quod ad pecuniam pertineat. Et amplius non 
fit miſkenninga in huſtenge, neque in folkeſmote, ne- 
que in aliis placitis intra civitatem. Et hyfting ſe- 


terras ſuas, et wardemotum, et debita civibus meis 
habere ſaciam intra civitatem, et extra, Et de ter- 
ris de quibus ad me clamaverint rectum eis tenebo 
lege civitatis, Et fi quis thelonium vel conſuetudi- 
nem à civibus London ceperit, cives Londou capiant 
de burgo, vel de villa, ubi theloneum vel conſue- 
tudo capta fuit, quantum homo London pro thelonio 
dedit, et proinde de dampno ceperit. Et omnes 
debitores qui civibus debita debent, eis reddant, 
vel in London ſe diſrationent quod non debent. 
Quod ſi reddere noluerint, neque ad diſrationan- 


capiant intra civitatem namia ſua, vel de comitatu 
in quo manet qui debitum debet. Et cives ha- 
beant fugationes ſuas ad fugandum, ſicut melius et 
plenius habuerunt anteceſſores eorum ſcilicet Ciltre, 


Rob, 


_ — , e Bono et I ern v 


- 
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BOOK II. Rob. fi Richer, et Hug. Bigot, et Alver' de 
— —  'Toneis et Wilielmo Albini, et Huberto Regis Ca- 

1 merar et Willielmo de Montfichet, et Hagulfo de 
| Tani, et Joh' Delet, et Rob. fil. Siwa. | 


; Dat. apud Weſtm'. 
No V. 
"RES | Did. p. 319. 


Carta Libertatum Regis Henrici ſecundi, Londonienſi- 
5 bus conceſſarum. 
ENRICUS Dei gratia &c. Archiepiſcopis, 
H Epiſcopis, Abbatibus, Baronibus, Juſtitiis, 
icecomitibus, Miniſtris, et omnibus fidelibus ſuis, 
Francis et Anglis, Salutem. | 
Sciatis, me confirmafſe civibus meis London, 
quod nullus eorum placitet extra muros civitatis 
London. de ullo placito præter placita de tenuris 
exterioribus, exceptis meis monetarlis, et miniſtris 
OY SUFI 
Conceſſi etiam eis quietantiam murdri infra 
urbem et portſocna: et quod nullus faciet bellum: 
et quod de placitis ad coronam ſe poſſunt diſratio- 
nare ſecundum antiquam conſuetudinem civitatis : 
et quod intra muros nemo. capiat hoſpitium per 
vim, vel per liberationem mareſcalli _ | 
Hoc etiam eis conceſſi quod omnes cives Lon- 
doniarum ſint quieti de thelonio et laſtagio per to- 
tam Angliam, et per portum maris : et quod nul - 
lus de materia pecuniæ judicetur, niſi ſecundum 
legem civitatis, quam habuerunt tempore Henrici 
avi mei: et quod in civitate in nullo placito fit 
miſteninga: et quod huftingus ſemel tantum in heb- - 
domado teneatur: et quod terras ſuas, et tenuras, 
et vadimonia, et debita omnia juſte habeant, qui- 
| cunque 
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cunque eis debeat ; et de terris ſuis et tenuris, quæ BOO K II. 
infra urbem ſunt, rectum eis teneatur ſecundum m 
legem civitatis, et de omnibus debitis ſuis quæ ac- 
commodara fuerint apud London. et de vadimoniis 
ibidem factis, placita apud London. teneantur. Et 
ſi quis in tota Anglia theloneum vel conſuetudinem 
ab London. ceperit, poſtquam ipſe a recto defecerit, 
vicecomes London. namium inde apud London. 
capiat. Concedo etiam eis, quod habeant fuga- 
tiones ſuas, ubicunque eas habuerunt tempore regis 


Henrici, avi mei. Vee | | 

Inſuper etiam ad emendationem civitatis eis con- 
ceſſi, quod ſint quieti de Brud toll, et de Child- 
wyte, et de Aaraſgive, et de Scotale ; ita quod 
vicecomes meus London. vel aliquis alius Ballivus 
Scotale non faciat. EN” | 

Has prædictas conſuetudines eis concedo, et om- 
neſs alias libertates quas habuerunt tempore Henri- 
ci regis, avi mei. Hs | 
Quare volo et firmiter præcipio, quod ipſi et 
heredes eorum hæc prædicta omnia hereditarie 
habeant et teneant de me et hæredibus meis. 
Hiis teſtibus, Archiepiſcopo Cantuariæ Epiſcopo 
London. | 


No VI. 


Madox's Hiſtory of the Fxchequer, p. 276. ch. xi. 
. note g. 


OHANNES De gratia &c. Sciatis nos con- This is reſer- 

ceſſiſſe, et præſenti carta confirmaſſe, burgen- ted to 2 * 

fibus noſtris de Dunewichge, quod burgum de cee 
Dunewichge ſit liberum burgum noſtrum; et ha- 
beat ſoccam, et ſaccam, et toll, et theam, et in- 
fangenthef; et quod ipfi per totam terram noſtram 
quieti ſint de thelonio, et leſtagio, et paſſagio, et 
a | pontagio 


492 


APPENDIX TO THE LIFE 


BOOK U. pontagio, et ſtallagio, et de leue, et de danegeld, 


— — 


3 


Volunte. 


This is refer- 
red to in p. 
281. of this 


et de ewagio, de wrec et legan, et de omnibus aliis 
conſuetudinibus ; ſalva libertate civitatis Lon- 


. doniz ; et quod ĩpſi rectam et ſolitam firmam ſuam 


per manum ſuam reddant ad ſcaccarium noſtrum; 
et quod nullam ſectam faciant comitatuum vel 
hundredorum, niſi coram juſticiariis noſtris; et 
cum ſommoniti fuerint efle coram juſticiariis, mit- 
tant pro ſe x11 legales homines de burgo ſuo, qui 
ſint pro eis omnibus; et fi forte amerciari debue- 
rint, per ſex probos homines de burgo ſuo et per 
ſex probos homines extra burgum amercientur. 


Conceſſimus etiam eis, quod filios et filias ſuas poſ- 


ſunt libere ubi voluerint in terra noſtra maritare, et 
viduas fimiliter per conſilium amicorum ſuorum; 


et perquiſitiones ſuas de terris et edificiis in villa 


ſua poſſint dare aut vendere, aut facere inde quod 
voluerint et quando voluerint. Conceſſimus etiam 
eis Hanſam et Gildam mercatoriam, ficat habere 
conſueverunt. Quare volumus et firmiter præcipi- 
mus, quod prædicti bnrgenſes noſtri prænomi- 
nates libertates et liberas conſuetudines habeant et 
teneant, libere pacifice et integre, fine omni impe- 


dimento. 


T. E. Elyenſi Epiſcopo. Willielmo Mareſcallo 
&c. Data per manum H. Cantuarienſis Archiepiſ- 
copi, Cancellarii noſtri, apud Rupem Aurivallis 


xx ix die Junii anno r. n. primo. 
Rot. Cart, 1 Job. p. 2. n. 164. 


No VII. 


Royal 4. l. xi. Mafter Mace writes thus concerning 
the Fleet of Filliam the Conqueror. Fol. 17. b. 
E vos voil mei metre en letre, 
Ne io ne men voil entremetre: 


Quels barons et quanz chevaliers 


— 


Quanz 


a 
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anz vavaſors et quanz ſoldeiers BOOK H. 
Out li duc en ſa u cas — 
Quant il out priſt tout ſon navie. 


Mais io oi dire a mon pere, 


Bien men ſouvient, mais vaſlet ere, 


Que ſept cenz ries, quatre moins, furent 
Quant de Saint Valeri $g'eſmurent, 

Que nes, que batels, que eſqueis, 

A porter armes et herneis. 

Et 10 ai en eſcrit trove, 

(Ne fais dire s'eſt verite:) 

Que il y out treis mel nes 

Qui porterent voiles et tres. 

A tantes nes pout log ſavoir : 

Que mult i pout grant gent avoir, 


Speaking of Taillefer, he ſays, 


Devant le duc aloit chantant 
De Karlemaigne, et de Rollant, 
D'Olivier, et del vaſſals 


Qui moururent et Roncevals. 


No VIII. 


A charter of King Henry the Third, in the eld 


Engliſh of that Time, inforcing the late Proviſions 


of Oxon, 


Rot. Pat. 43 E. III. m. 15. 1 40. 


| HE tute Godes fultome King on Engle- 


neloande Lhoauerd on Vrloand Duk on 


we 


This is refer- 
5 red to in p. 
Normand. on Acquitain and Eorl on Anjou, ſend 282. 


I, greting to alle hise holde ilzrde and ilewede on volume. 
Huntindonnſchiere ; thæt witen ge wel, alle thæt 
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Boo K II. we willen and unnen, that ure rædeſmen alle other 


——— the moare del of heom#thzt beoth ichoſen thurg us 


— 


and thurg thæt Loandes Folk, on ure Kuneriche 
habbeth idon, and ſchullen don in the worthneſs of 
Gode, and ure treowthe for the freme of the 
Loande, thurg the beſigte of than to foren iſeide 
rædeſmen beo ſtedefæſt and ileſtinde in alle thinge 
abutan ænde, and the heaten alle ure treowe in the 
treowthe thet heo us ogen, that heo ſtede-feſtliche 
healden and weren. to healden and to ſwerien the 
iſetneſſes thæt beon makede and beon to makien - 
thurg than to foren iſeide rædeſmen, other thurg 
the moare dæl of heom alſwo; alſe hit is beforen 
iſeid. And thæt æhcother helpe thæt for to done 
bitham ilche other agenes alle men [ paucula quædam 
hic deeſſe videntur, hæc ſcilicet aut ſimilia: in alle 
thinge thet ] ogt for to done and ſoangen. And 
noan ne mine of Loande ne of egetewher thurg this 
2 muge beon tet other iwerſed on oniewiſe. 
And gif onĩ ether onie cumen her ongenes we wil- 
len and heaten, thæt alle ure treowe heom healden 
deadlichiſtan. And for thæt we willen thet this 
beo ſtedefæſt and leſtinde, we ſenden gew this 


Writ open iſeigned with ure Seel to halden amanges 


geæ ine Hord. Witneſs us ſeluen æt Lundæn- 
thane egtetenth day on the Monthe of . Octobr, in 

the two and fowertigthe geare of ure erunninge. 
And thir wes idon ætforen ure iſworen redeſmen, 
Bonefac. Archebiſchop on Kanterbur. Walter of 
Cantelop, Biſchop, of Wirechefter, Sim. of Mont- 
fort Eorle of 1 Rich. of Clare Eorl on 
Glocheſter and on Hartford; Rogor Bigod Eorl of 
Northfolk and Mareſcal on Engleloand, Perres of 
Sauuexe, Will on Fort Eorl on Aubem, John de 


Pleſſe Eorl on Warwick, Joh. Gefferees-ſune, 
Peres of Muntfort, Rich. of Grey, Rog. of 


Mortemer, 
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moge. * | — 
ND all on tho ilche worden is iſend in to au- 
richte othre Schire ouer al thare Kuneriche on Eng- 


leneloande and ek inter Irelonde. 


The ſame in Modern Engliſh, craufated by ll. 


ner, 


E NRZ, by God's help, King of England, 

Lord of Ireland, Duke of Normandy, and of 
Aquitain, and Earl of Anjoy, Greeting to all his 
faithful Clerks and Laics of Huntingdonſbire: This 
know ye all well, that we Will * and Grant that * Dunes 
which our Counſellors all, or the moſt part of them 
that be choſen by us, and the 4 People (or Com- t Loandeſ- - 
mons) of our Land, have done, and ſhall do, for , Cen 


for the Þ Benefit (or Amendment) of the Land, by 4 Folk ar 
the Advice or Conſideration of our foreſaid Coun- _ _—_ 
ſellors, be ſtedfaſt and performed in every thing Com. Hid. 
for ever. And we Command all our Liege Peo- 5. 68. 
ple in the Fealty that they owe us, that they ſted- f Freme. 
faſtly hold, and ſwear to hold [or keep] and to 
defend [or maintain] the Statutes [or Proviſions] 
which be made, and ſhall be made, by thoſe afore- 
faid Counſellors, or by the more part of them, al- 
ſo as it is beforeſaid ; and that they each other aſſiſt 
the ſame to perform, according to that ſame Oath, 
againſt all Men, both for to do, and cauſe to be 
done: And none neither of my Land, neither 
from elſewhere, may for this be hindered, or 
damnified in any wiſe :. and if any man or woman 
oppoſe them againſt, we Will and Command that 
all our Liege People them hold for deadly Ene- 
mies; and becauſe we will that this be ſtedfaſt and 

laſting, 


. APP E N D IX. 
. OX u. laſting, we ſend you this Writ open; figned with 


of October, in the two and fortieth year of our Co- 
ronation; and this was done before our ſworn 
Counſellors, Boniface Archbiſhop of Canterbury, 
Malter of Canteloww Biſhop of Worceſter, Simon Mont- 
q : fort Earl of Leiceſter, Richard of Clare Earl of Glo- 
 - _._ .Ccefter and of Hartford, Roger Bigod Earl of Norfolk 
And Mareſchal of England, Peter of Savoy, Williant 


John Gefferiſſon, Peter of Montfort, Richard of Grey, 
Roger of Mortimer, James of Aldithly, and before 
„ 7 © Others more. 
AND all in theſe ſage: words i is ſent into every 


8 


w 


* \ 


ras into Ireland. 


our Seal to be kept amongſt you in * Store; wit- - 
neſs our ſelf at London the 18th day of the Month | 


24 Aubemarls, John of Pleſſiz Earl of Warwick, * 


E - © other Shire over the ä of "OD land, and alſo 


4 


